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SUMMARY ANALYSIS

Foreclosure is the legal process for enforcing a lien or mortgage encumbering real property. The foreclosure
process results in a forced sale of the property. In some foreclosure cases, the sale price exceeds the amount
owed to pay off the lien or mortgage. In such cases, the former property owner may be entitled to proceeds
from the sale. Current law does not provide a procedure for distribution of that surplus to the former property
owner, requiring the former owner to file court papers to obtain a court order directing the clerk to pay the
surplus to the former owner.

This bill seeks to address problems and abuses related to handling surpluses. |t

e Creates a legal presumption that the former owner of the property is entitled to the surplus after payment of
subordinate lienholders who timely filed their claim. It requires the clerk of court to mail a copy of the final
judgment rendered in a foreclosure proceeding to every party to the action, including parties in default. The
final judgment must including notice of a potential surplus.

Requires that certain disclosures be made before a court will honor a transfer or assignment of the surplus.
Provides that it is deceptive and unfair trade practice to victimize a person whose home is in foreclosure,
creating a civil cause of action.

e Creates a new class of entities to be known as “surplus trustees” and provides for their certification by the
Florida Clerks of Court Operations Corporation.

o Creates service fees payable to the clerk of court and the surplus trustee related to foreclosure surpluses.

This bill appears to have a fiscal impact on state and local governments. See “Fiscal Comments”, below.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government -- This bill provides additional procedures for foreclosure actions, and
creates a new cause of action. It also provides for the regulation of surplus trustees and expands the
duties of the Florida Clerks of Court Operations Corporation.

Ensure Lower Taxes -- This bill creates new fees.

Promote Personal Responsibility -- This bill increases personal responsibility for injurious behavior by
creating a cause of action for deceptive and unfair trade practices.

EFFECT OF PROPOSED CHANGES:
Background

Foreclosure is the legal process for enforcement of a security interest in real property. Subject to the
owner's right to redemption’, property subject to foreclosure is sold and the proceeds of the sale are
applied against the debt. In most foreclosures, the debt exceeds the net proceeds of the sale.?
However, due to recent economic forces that have led to substantial inflation in real property values, a
growing number of properties are being sold at foreclosure for more than the debt owed on the
property. The proceeds of a sale in excess of the debt owed is referred to as the surplus from the sale.
In general, the property owner is entitled to the surplus.

A property owner facing foreclosure can seek help from numerous sources. The property owner can
negotiate with the foreclosing lender. A different lender may be willing to refinance the property, or
offer a second mortgage. The property owner can seek bankruptcy protection. The property owner
can sell the property prior to the foreclosure sale. The property owner can borrow from friends and
family. Most foreclosure cases are resolved by agreement or redemption of the property.

It has been reported that, with the growing number of foreclosures that may result in a surplus, there is
a growing number of entrepreneurs who are offering services to property owners subject to foreclosure.
Some of these entrepreneurs are receiving significant profits while the property owners they contract
with receive little of their equity in the property. Some of the common means are:

e A lawyer, or a person claiming to be a lawyer, will offer to file the legal papers required to obtain
the court order required for the clerk to distribute the surplus to the now (or soon to be) former
property owner. The fee arrangement may be a contingency fee. The property owner does not
realize that the paperwork is basic enough that most lay persons could easily complete it. 8

e The entrepreneur offers the property owner a small sum of cash in exchange for an assignment
of the surplus.

! Redemption is the right of any property owner to pay the debt at any time prior to the sale, and thereby stop the sale and
keep the property. See generally s. 45.0315, F.S.

2 Where the debt exceeds the sale proceeds, the lender can usually sue for the difference, known as a deficiency. See
generally s. 702.06, F.S.

In a related scheme, the Florida Bar has suspended the license of an attorney who was allegedly filing the paperwork
necessary to obtain the surplus funds, but without receiving the owner's authority. The lawyer would deduct a 40% fee
from the proceeds, and prepare a check payable to the former owner for the remainder. In some cases, the partners
would intercept and cash the owner's check. Daily Business Review, South Florida lawyer accused in mortgage scam is

suspended, Vol. 46, No. 45 (Feb. 11, 2005).
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e The entrepreneur offers the property owner a small sum of cash for a quitclaim deed to the
property, thereby obtaining the legal right to the surplus.

The procedure for judicial foreclosure sales is set forth in s. 45.031, F.S. The section does not specify
how the clerk is to handle a surplus, thus requiring a court order for distribution of the surplus. The
section also does not restrict any sale or transfer of the real property, or the right to the surplus, prior to
foreclosure.

Effect of Bill

The bill attempts to address problems and abuses in the handling of surpluses from foreclosures.

Disbursement of Surplus Funds

This bill creates s. 45.032, F.S., to provide for disbursement of surplus funds after a judicial foreclosure
sale. The bill creates a rebuttable legal presumption that the owner of the property that was foreclosed,
as of the date of the filing of the lis pendens, is entitled to the surplus funds unless some other person
proves entitiement to the funds. The bill provides a method to rebut the presumption. In addition, the
bill specifically states that the legislature intends to abrogate the common law rule that surplus
proceeds in a foreclosure case are the property of the owner on the date of the foreclosure sale.

The bill requires the clerk to furnish a copy of the final judgment to every party in the action or to their
attorney of record. The final judgment shall provide certain language including a notice of potential
surplus, a statement indicating that a subordinate lienholder must file a claim for surplus funds no later
than 60 days after the sale, a statement indicating that the property owner does not need to assign his
or her rights in the property to claim surplus funds, and a statement indicating that the owner does not
need any type of representation to claim such funds.

The bill requires that the publication of sale, which includes the time and place of the sale, now include
language stating that any person claiming an interest in the surplus fund must file such claim within 60
days of the date of the sale. The sale of the foreclosed property must be conducted at the time and
place indicated in the final judgment.

The clerk continues to be responsible to serve a copy of the Certificate of Sale and Certificate of Title
on each party to the action; however, the clerk must now also serve parties in default and include the
dollar amount of the sale. The disbursement and available surplus amounts now must be included in
the Certificate of Disbursement. In addition, the Certificate of Disbursement must state that any person,
other than the rightful owner, must file a claim to surplus funds within 60 days after the sale for such
claim to be valid.

The clerk shall hold the surplus funds 60 days after issuance of the Certificate of Disbursement,
pending a court order. In the event no one files a claim within 60 days, the clerk shall contact the
Florida Clerks of Court Operations Corporation (CCOC) for appointment of a “surplus trustee,” who
shall do so within 10 days. Upon such assignment, the clerk shall furnish the surplus trustee a copy of
a Notice of Appointment of Surplus Trustee, which must include the amount of the available surplus.

The bill allows the surplus trustee one year from the date of appointment to locate the property owner.
If after such time the surplus trustee fails to locate the property owner, the clerk shall terminate the
appointment and shall treat the remaining surplus funds as unclaimed property to be deposited with the
Chief Financial Officer 30 days after such termination.

Any person other than the owner of record who claims the surplus funds has the burden of proving that
he or she is entitled to some or all of the surplus funds. The court must consider the factors in s.
45.033, F.S., created by this bill, when hearing a claim that a person other than the owner of record is
entitled to the surplus funds.
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Transfer or Assignment of Right to Surplius Funds

This bill creates s. 45.033, F.S., to provide criteria for determining whether a sale or assignment of the
right to surplus proceeds in a property subject to foreclosure is a valid sale or assignment. The bill
creates a rebuttable presumption that the owner of real property as of the date of the filing of a lis
pendens is entitled to surplus funds available in a foreclosure of that real property after payment of
subordinate lienholders who have timely filed a claim. Another person may rebut that presumption only
by proving that:

e The grantee or assignee is a grantee or assignee by virtue of an involuntary transfer or
assignment of the right to collect the surplus. An involuntary transfer or assignment may be as
a result of inheritance or as a result of the appointment of a guardian.

e A voluntary transfer or assignment shall be a transfer or assignment qualified under this
subsection if:
o The transfer or assignment is in writing, and the instrument:
=  Was executed prior to the foreclosure sale and includes a financial disclosure
that specifies the assessed value of the property, a statement that the assessed
value may be lower than the actual value of the property, the approximate
amount of any debt encumbering the property, and the approximate amount of
any equity in the property. If the instrument was executed after the foreclosure
sale, the instrument must also specify the foreclosure sale price and the amount
of the surplus.
» Includes a statement that the owner does not need an attorney or other
representative to recover surplus funds in a foreclosure.
= Specifies all forms of consideration paid for the rights to the property or the
assignment of the rights to any surplus funds.
o The transfer or assignment is filed with the court on or before 60 days after the filing of
the Certificate of Disbursements.
o There are funds available to pay the transfer or assignment after payment of timely filed
claims of subordinate lienholders.
o The transferor or assignee is qualified as a surplus trustee, or could qualify as a surplus
trustee, pursuant to s. 45.034, F.S.

A transfer or assignment that does not follow these requirements may nevertheless be allowed by the
court if the court finds that the instrument was procured in good faith and with no intent to defraud the
former owner.

A person who has executed a transfer or assignment that does not conform to the requirements of this
section has the right to petition the court presiding over the foreclosure proceeding to set aside the
nonconforming transfer or assignment. If the transfer or assignment is set aside, the owner of record
will be entitled to the surplus funds after payment of timely filed claims by subordinate lienholders; but
the other party may, in a separate proceeding, seek rescission of contract and appropriate damages
therein.

The provisions regarding the requirements of an assignment or transfer of the right to collect surplus
funds do not apply to a deed, a mortgage, or a deed in lieu of foreclosure, unless a person other than
the owner of record is claiming that a deed or mortgage entitles the person to surplus proceeds.
Nothing in this section shall affect the title or marketability of the real property that is the subject of the
deed or other instrument. The provisions regarding the requirements of an assignment or transfer of
the right to collect surplus funds do not affect the validity of a lien evidenced by a mortgage.

Surplus Trustee

The bill authorizes a surplus trustee to locate the owner of surplus funds under certain circumstances.
The surplus trustee must apply for certification with Florida Clerks of Court Operations Corporation

STORAGE NAME: h0065d.JA.doc PAGE: 4
DATE: 3/30/2006



(CCOC). Subsequently, the CCOC must certify an applicant that qualifies under the requirements of s.
45.034, F.S., for one calendar year.

The primary duty of a surplus trustee is to locate the owner of record within one year of appointment.
An application for certification must include the following:
e The name and address of the entity and one or more of its principals;
¢ A certificate of good standing from the Florida Secretary of State indicating that the entity is a
Florida entity;
e A statement under oath by a principal certifying that the entity, or a principal of the entity, has a
minimum of 12 months experience in the recovery of surplus funds in foreclosure actions;
e Proof that the entity holds a valid Class “A” private investigators license,
Proof that the entity carries a minimum of $500,000 in liability insurance, cash reserves or
bonding;
¢ A statement from an attorney licensed to practice in Florida certifying that the attorney is a
principal of the entity or is employed by the entity on a full-time basis, and that the attorney will
supervise the management of the entity;
e A statement under oath by a principal that he or she understands his or her duty to immediately
notify the CCOC of the entity's failure to continue to qualify under the relevant statute; and
¢ A non-refundable fee of $25.

A surplus trustee may renew its qualification by providing the CCOC a $25 renewal fee and a statement
under oath as to its continued qualification under s. 45.035, F.S.

The CCOC shall develop a rotation system for appointment of surplus trustees.

The bill authorizes the surplus trustee to collect service fees, payable from surplus funds, related to its
duties.

Deceptive and Unfair Trade Practices Related to Surplus Funds

This bill creates s. 501.2078, F.S., within the Florida Deceptive and Unfair Trade Practices Act
(FDUTPA).* The FDUTPA creates a number of civil causes of action by which a state attorney, or the
Attorney General, may seek injunctive relief, an injunction, and a civil penalty against a person
engaging in a deceptive or unfair trade practice. The FDUPTA also creates a civil cause of action by
which a person harmed by a deceptive or unfair trade practice may seek a civil judgment against a
person engaging in a deceptive and unfair trade practice.’

This bill provides that deceptive and unfair trade practices occurring in a foreclosure proceeding of a
homeowner may give rise to a civil cause of action under the FDUPTA. The bill also defines
“homeowner”. The foreclosure must be a "residential foreclosure proceeding”, defined as "any action
in a circuit court of this state in which a party seeks to foreclose on a mortgage encumbering the
mortgagor's primary dwelling."

This bill provides that any person, other than a financial institution as defined by s. 655.005, F.S..fwho
willfully uses, or has willfully used, a method, act, or practice in violation of FDUPTA, which method,
act, or practice victimizes or attempts to victimize homeowners during the course of a residential
foreclosure proceeding, and in committing such violation knew or should have known that such conduct
was unfair or deceptive, is liable for a civil penalty of not more than $15,000 for each such violation.

% See Part Il of ch. 501, F.S.

® Section 501.211, F.S.

8 Section 655.005(1)(h), F.S., defines “financial institution" as "a state or federal association, bank, savings bank, trust
company, international bank agency, international branch, representative office or international administrative office, or

credit union."
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Restitution or reimbursement to a homeowner is to be paid first, before payment of any civil penalty.
Civil penalties collected are deposited into the Legal Affairs Revolving Trust Fund of the Department of
Legal Affairs and allocated solely to the Department of Legal Affairs for "the purpose of preparing and
distributing consumer education materials, programs, and seminars to benefit homeowners in
residential foreclosure proceedings or to further enforcement efforts.”

This bill provides that the following do not constitute grounds for suit under this section of the FDUPTA:
= The act of encumbering the dwelling subject to a residential foreclosure proceeding with a

substitute or additional lien.
= Adeed in lieu of foreclosure, a workout agreement, a bankruptcy plan, or any other agreement

between a foreclosing lender and a homeowner.
= Any action taken by a lender, mortgage broker, assignee of a mortgage, or counsel for any such
entity, in foreclosing a mortgage or collecting on the note.

Legal Notice Concerning Foreclosure Proceedings

The prevailing party in any civil action may be entitled to reimbursement of court costs from a non-
prevailing party. This bill limits an award of costs for a legal advertisement, publication, or notice
relating to a foreclosure proceeding to the actual costs charged by the newspaper for the
advertisement, publication or notice.

Fees

This bill authorizes the clerk to take the following deductions from surplus funds:

e A service charge of up to $60 for making, recording and certifying the sale and title.

e A $25 fee to be used for the purposes of educating the public regarding foreclosure
proceedings.

e A $10 fee to notify surplus trustees of surplus funds.
A $10 fee for each disbursement of surplus.

e A $10 fee to contact the Florida Clerks of Court Operations for assignment of a case to a
surplus trustee.
A $10 fee to furnish surplus trustee a copy of a final judgment.

e A $10 fee to furnish the surplus trustee with a certificate of disbursement.
A $10 fee to disburse surplus trustees their costs in advance.

Moreover, the bill provides that a surplus trustee is entitled to a 2% service fee upon notice of
appointment and a 10% service charge upon obtaining the order disbursing surplus funds to the owner,
which costs are related to the proper payment of the surplus funds.

SECTION DIRECTORY:
Section 1 amends s. 45.031, F.S., relating to notice of surplus funds.

Section 2 creates s. 45.032, F.S., providing for distribution of surplus funds.

Section 3 creates s. 45.033, F.S., providing criteria for determination of a valid transfer or assignment of
the right to collect surplus funds.

Section 4 creates s. 45.034, F.S., providing qualification and appointment criteria for surplus trustees.
Section 5 creates s. 45.035, F.S., providing for clerks’ fees.

Section 6 creates s. 501.2078, F.S., to provide that victimization of a homeowner involved in a
foreclosure action may be a violation of the Florida Deceptive and Unfair Trade Practices Act.

Section 7 amends s. 702.035, F.S., to limit taxable costs chargeable in a foreclosure action.
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Section 8 amends s. 201.02, F.S., to correct a cross-reference.
Section 8 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

It is unknown whether the fees provided in the bill will be sufficient to cover the costs of the
increased clerk responsibilities. If they are insufficient, clerks of court may require additional
funding and thus may be eligible for the Legislative Budget Commission to approve increases to
their maximum annual budgets pursuant to s. 28.36, F.S. Any such increases may reduce the
contribution to General Revenue made by clerks with surplus revenues. However, to the degree
that clerk workload and related costs do not increase, at least a portion of the additional revenues
would be eventually deposited into the General Revenue Fund.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The clerks of court would collect additional revenue; however, since this revenue is court-related, a
portion of it ultimately accrues to the state.

2. Expenditures:

To the degree that a clerk of court’s overall workload would increase because of the duties required
under this bill, local governments would be impacted.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Certain individuals who are due funds from the surplus remaining after a foreclosure and who would not
otherwise claim these funds on their own may be more likely to actually receive those funds given the
processes and protections provided by the bill. However, the individual would bear the costs of these
processes and protections by being charged fees from the surplus. Fees due to the clerk of court could
range up to $85 and fees due to the surplus trustees would be 12% of the surplus. Individuals who
claimed surplus funds after the sale but prior to the appointment of a surplus trustee would be liable
only for the $25 fee for educating the public regarding foreclosure proceedings.

A new class of entities known as “surplus trustees” would be eligible, upon certification by the Florida
Clerks of Court Operations Corporation, for appointment on a rotating basis to locate individuals due
surpluses. Upon appointment, a surplus trustee would receive 2% of the surplus and upon locating the
individual would receive 10% of the surplus.

The Florida Clerks of Court Operations Corporation would receive $25 per entity seeking or renewing
certification as a surplus trustee. The bill does not specify the action to be taken if this revenue is
insufficient to cover the corporation’s costs for performing this function.

D. FISCAL COMMENTS:
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During FY 2004-05, there were 59,907 real property and mortgage foreclosures in Florida.” The
percentage of these foreclosures which were residential, sold by the clerk, and had surplus funds which
remained unclaimed by the former homeowner and thus were subject to the fees and charges as
provided in this bill is unknown.

This bill authorizes the clerk to take the following deductions from surplus funds:
e A $25 fee to be used for the purposes of educating the public regarding foreclosure
proceedings.
A $10 fee to notify surplus trustees of surplus funds.
A $10 fee for each disbursement of surplus.
A $10 fee to contact the Florida Clerks of Court Operations for assignment of a case to a
surplus trustee.
A $10 fee to furnish the surplus trustee a copy of a final judgment.
A $10 fee to furnish the surplus trustee with a certificate of disbursement.
A $10 fee to disburse surplus trustees their cost in advance.

Moreover, the bill provides that a surplus trustee is entitled to a 2% service fee upon notice of
appointment and a 10% service charge upon obtaining the order disbursing surplus funds to the owner,
which costs are related to the proper payment of the surplus funds.

. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.
2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On January 11, 2006, the Civil Justice Committee adopted one "remove everything after the enactment clause”
amendment. The amendment:

e Removed the notification that was to be attached to every summons served in a foreclosure action.

e Removed the prohibition on contacting persons subject to foreclosure.

e Created a presumption that the owner of record as of the date of the lis pendens is the person entitled
to payment of the surplus, unless another person proves his or her right to claim the surplus.

¢ Created fees for the clerk of court.

¢ Provided that the clerk can distribute the surplus to the former owner if no other person objects.

¢ Removed limitations on property transfers that would likely have impacted all real estate closings.

7 FY 2004-05 Statistical Reference Guide, Office of the State Courts Administrator, p. 3-2.
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The bill was then reported favorably with a committee substitute.

On March 23, 2006, the Economic Development Trade and Banking Committee adopted a “remove everything
after the enactment clause” amendment. This amendment:

e Requires the final judgment rendered in a foreclosure proceeding to include information regarding
notice of potential surplus, place and time of sale, and claim filing deadlines.

e Requires the clerk to mail a copy of the final judgment to every party or attorney of record in the action.
Requires that a statement be placed in a publication of sale indicating that a person must file a claim for
surplus funds within 60 days after the clerk issues the Certificate of Title.

Requires that the certificate of sale include the purchase price.
Requires certain information in a certificate of disbursement, including filing deadlines, disbursement
and surplus amounts.

e Creates a rebuttable presumption that the owner is the owner of the property as of the time a lis
pendens is filed and provides a method to rebut the presumption.

Requires certain disclosures for a voluntary transfer or assignment of rights to be valid.
Specifies that the legislature abrogates the common law rule that surplus proceeds in a foreclosure
case are the property of the owner on the date of the foreclosure sale.

¢ Requires the clerk to hold the surplus funds for 60 days after issuing the certificate of disbursement,
pending a court order.

¢ Provides that the court shall set an evidentiary hearing to determine entitlement to surplus if claims
were filed.

e Removes the requirement that the clerk provide notice to certain persons regarding availability of
surplus funds.

e Amends the procedure by which the clerk should locate the property owner when a surplus remains,
and it provides that after 60 days, the clerk must appoint a surplus trustee to locate the owner.

e Creates qualifications and appointment procedures for surplus trustees in foreclosure actions, including
the requirement that a trustee apply for certification with the Florida Clerk of Court Operations
Corporation.

o It provides that a trustee has one year to locate the property owner. Thereafter, the clerk shall
terminate the appointment and after 30 days of such termination, surplus funds shall be treated as
unclaimed property to be deposited with the Chief Financial Officer.

Specifies that proceedings regarding surplus funds do not affect or cloud title to the property.
Provides that trustee may employ subcontractors who are not qualified as surplus trustees.
Authorizes the clerk to take the following deductions from surplus funds:

e A service charge of up to $60 for making, recording and certifying the sale and title.

A $25 fee to be used for the purposes of educating the public regarding foreclosure proceedings.

A $10 fee to notify surplus trustees of surplus funds.

A $10 fee for each disbursement of surplus.

A $10 fee to contact the Florida Clerks of Court Operations for assignment of a case to a surplus

trustee.

A $10 fee to furnish surplus trustee a copy of a final judgment.

A $10 fee to furnish the surplus trustee with a certificate of disbursement.

A $10 fee to disburse trustees their cost in advance.

Moreover, the bill provides that a surplus trustee is entitled to a 2% service fee upon notice of
appointment and a 10% service charge upon obtaining the order disbursing surplus funds to the owner,
which costs are related to the proper payment of the surplus funds.
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FLORIDA H O U S E O F REPREZSENTATIVES

HB 65 CS 2006
cs
CHAMBER ACTION

1| The Economic Development, Trade & Banking Committee recommends
2| the following:

3

4 Council/Committee Substitute

5 Remove the entire bill and insert:

6 A bill to be entitled

7 An act relating to foreclosure proceedings; amending s.

8 45.031, F.S.; revising procedures and requirements for

9 judicial sales; creating s. 45.032, F.S.; providing for

10 disbursement of surplus funds after a judicial sale;

11 providing definitions; establishing a rebuttable

12 presumption of entitlement to surplus funds in certain

13 filings; providing legislative intent; providing

14 requirements and procedures for disbursement of surplus

15 funds by the clerk of court; providing for appointment of
16 a surplus trustee under certain circumstances; providing
17 for notice of appointment; providing for termination of

18 appointment; providing for treatment of surplus funds as
19 unclaimed property under certain circumstances; providing
20 construction relating to title of property in a
21 foreclosure sale; creating s. 45.033, F.S.; providing for
22 a sale or assignment of rights to surplus funds in a
23 property subject to foreclosure; establishing a rebuttable
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FLORIDA H O U S E O F REPRESENTATIVES

HB 65 CS 2006
cS
24 presumption of entitlement to surplus funds; providing
25 requirements for proof; providing legislative intent;
26 providing requirements for rebutting the presumption;
27 providing requirements for transfers or assignments of
28 surplus funds; providing duties and authority of a court
29 in payment of surplus funds under a transfer or
30 assignment; providing for nonapplication to certain
31 instruments; specifying absence of effect on title or
32 marketability of certain property or validity of certain
33 liens; creating s. 45.034, F.S.; providing qualifications
34 for appointment as a surplus trustee by the Florida Clerks
35 of Court Operations Corporation; providing requirements
36 for appointment as a surplus trustee; providing for
37 application and renewal fees; providing duties of the
38 corporation in certifying surplus trustees; requiring the
39 corporation to establish a rotation system for assignment
40 of cases to surplus trustees; providing duties of a
41 surplus trustee; providing entitlement of a surplus
42 trustee to certain service charges and fees; creating s.
43 45.035, F.S.; specifying service charges for clerks of
44 court for administering judicial sales and surplus funds;
45 creating s. 501.2078, F.S.; providing definitions;
46 providing a civil penalty for knowingly using unfair or
47 deceptive homeowner victimization methods, acts, or
48 practices in residential foreclosure proceedings;
49 specifying higher priority of an order of restitution or
50 reimbursement over imposition of a civil penalty;
51 providing for deposit of civil penalties into the Legal
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FLORIDA H O U S E O F REPRESENTATIVES

HB 65 CS 2006
Cs
52 Affairs Revolving Trust Fund of the Department of Legal
53 Affairs; allocating such funds for certain purposes;
54 specifying nonapplication to certain encumbrances, deeds,
55 or actions; amending s. 702.035, F.S.; limiting certain
56 costs chargeable in a foreclosure proceeding; amending s.
57 201.02, F.S.; correcting a cross-reference; providing an
58 effective date.

59
60| Be It Enacted by the Legislature of the State of Florida:

61

62 Section 1. Section 45.031, Florida Statutes, is amended to
63| read:

64 45.031 Judicial sales procedure.--In any sale of real or

65| personal property under an order or judgment, the procedures

66| provided in ss. 45.031-45.035 fellewing—procedure may be

67| followed as an alternative to any other sale procedure if so

68| ordered by the court.-
69 (1) FINAL JUDGMENT SALE-BY¥ CLERK.--In the order or final

70| judgment, the court shall direct the clerk to sell the property
71| at public sale on a specified day that shall be not less than 20
72| days or more than 35 days after the date thereof, on terms and
73| conditions specified in the order or judgment. A sale may be

74| held more than 35 days after the date of final judgment or order
75| if the plaintiff or plaintiff's attorney consents to such time.

76| The final judgment shall contain the following statement in

77| conspicuous type:

78

79| IF THIS PROPERTY IS SOLD AT PUBLIC AUCTION, THERE MAY BE
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80| ADDITIONAL MONEY FROM THE SALE AFTER PAYMENT OF PERSONS WHO ARE

81| ENTITLED TO BE PAID FROM THE SALE PROCEEDS PURSUANT TO THIS

82 FINAL JUDGMENT.

83
84 IF YOU ARE A SUBORDINATE LIENHOLDER CLAIMING A RIGHT TO FUNDS

85| REMAINING AFTER THE SALE, YOU MUST FILE A CLAIM WITH THE CLERK

86| NO LATER THAN 60 DAYS AFTER THE SALE. IF YOU FAIL TO FILE A

87 CLAIM, YOU WILL NOT BE ENTITLED TO ANY REMAINING FUNDS.

88
89 IF YOU ARE THE PROPERTY OWNER, YOU MAY CLAIM THESE FUNDS

90| YOURSELF. YOU ARE NOT REQUIRED TO HAVE A LAWYER OR ANY OTHER

91| REPRESENTATION AND YOU DO NOT HAVE TO ASSIGN YOUR RIGHTS TO

92| ANYONE ELSE IN ORDER FOR YOU TO CLAIM ANY MONEY TO WHICH YOU ARE

93 ENTITLED. PLEASE CHECK WITH THE CLERK OF THE COURT, [INSERT

94 INFORMATION FOR APPLICABLE COURT] WITHIN TEN (10) DAYS AFTER THE

95| SALE TO SEE IF THERE IS ADDITIONAL MONEY FROM THE FORECLOSURE

96| SALE THAT THE CLERK HAS IN THE REGISTRY OF THE COURT.

97
98 IF YOU DECIDE TO SELL YOUR HOME OR HIRE SOMEONE TO HELP YOU

99| CLAIM THE ADDITIONAL MONEY, YOU SHOULD READ VERY CAREFULLY ALL

100| PAPERS YOU ARE REQUIRED TO SIGN, ASK SOMEONE ELSE, PREFERABLY AN

101! ATTORNEY WHO IS NOT RELATED TO THE PERSON OFFERING TO HELP YOU,

102| TO MAKE SURE THAT YOU UNDERSTAND WHAT YOU ARE SIGNING AND THAT

"103| YOU ARE NOT TRANSFERRING YOUR PROPERTY OR THE EQUITY IN YOUR

104| PROPERTY WITHOUT THE PROPER INFORMATION. IF YOU CANNOT AFFORD TO

105| PAY AN ATTORNEY, YOU MAY CONTACT (INSERT LOCAL OR NEAREST LEGAL

106| AID OFFICE AND TELEPHONE PHONE NUMBER) TO SEE IF YOU QUALIFY

107| FINANCIALLY FOR THEIR SERVICES. IF THEY CANNOT ASSIST YOU, THEY
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108| MAY BE ABLE TO REFER YOU TO A LOCAL BAR REFERRAL AGENCY OR

109! SUGGEST OTHER OPTIONS. IF YOU CHOOSE TO CONTACT (NAME OF LOCAL

110! OR NEAREST LEGAL AID OFFICE) FOR ASSISTANCE, YOU SHOULD DO SO AS

111| SOON AS POSSIBLE AFTER RECEIPT OF THIS NOTICE.

112
113| A copy of the final judgment shall be furnished by the clerk by

114| first class mail to the last known address of every party to the

115| action or to the attorney of record for such party. Any

116| irregularity in such mailing, including the failure to include

117| this statement in any final judgment or order, shall not affect

118| the validity or finality of the final judgment or order or any

119| sale held pursuant to the final judgment or order. Any sale held

120| more than 35 days after the final judgment or order shall not
121| affect the validity or finality of the final judgment or order
122| or any sale held pursuant to such judgment or order hereto.

123 (2) PUBLICATION OF SALE.--Notice of sale shall be

124| published once a week for 2 consecutive weeks in a newspaper of
125| general circulation, as defined in chapter 50, published in the
126| county where the sale is to be held. The second publication

127! shall be at least 5 days before the sale. The notice shall

128 contain:

129 (a) A description of the property to be sold.
130 (b) The time and place of sale.
131 (c) A statement that the sale will be made pursuant to the

132| order or final judgment.

133 (d) The caption of the action.
134 (e) The name of the clerk making the sale.
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135 (f) A statement that any person claiming an interest in

136 the surplus from the sale, if any, other than the property owner

137| as of the date of the lis pendens must file a claim within 60

138| days after the sale.

139
140| The elerkshall—receive aserviee—echarge—ofup—to$60—Ffor

141| services—in—making—recording—and—ecertifying-the-—sale—and-title
142| thatshall be-assessed—as—eosts+ The court, in its discretion,
143| may enlarge the time of the sale. Notice of the changed time of
144| sale shall be published as provided herein.

145 (3)42> CONDUCT OF SALE; DEPOSIT REQUIRED. --The sale shall

146| be conducted at public auction at the time and place set forth

147| in the final judgment. The clerk shall receive the service

148| charge imposed in s. 45.035 for services in making, recording,

149| and certifying the sale and title that shall be assessed as

150| costs. At the time of the sale, the successful high bidder shall
151| post with the clerk a deposit equal to 5 percent of the final
152| bid. The deposit shall be applied to the sale price at the time
153| of payment. If final payment is not made within the prescribed
154| period, the clerk shall readvertise the sale as provided in this
155| section and pay all costs of the sale from the deposit. Any

156| remaining funds shall be applied toward the judgment.

157 jél*%% CERTIFICATION OF SALE.--After a sale of the

158| property the clerk shall promptly file a certificate of sale and
159| serve a copy of it on each party net—in—default in substantially
160 the following form:

161
162 (Caption of Action)
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163
le64 CERTIFICATE OF SALE
165
166 The undersigned clerk of the court certifies that notice of
167| public sale of the property described in the order or final

168| judgment was published in _ , a newspaper circulated in

169| County, Florida, in the manner shown by the proof of publication
170( attached, and on (year) , the property was offered for
171| public sale to the highest and best bidder for cash. The highest

172| and best bid received for the property in the amount of $

173| was submitted by =, to whom the property was sold. The

174| proceeds of the sale are retained for distribution in accordance
175| with the order or final judgment or law. WITNESS my hand and the
176| seal of this court on __ , (year)

177 (Clerk)

178| By (Deputy Clerk)

179 (5)+44> CERTIFICATE OF TITLE.--If no objections to the sale
180| are filed within 10 days after filing the certificate of sale,
181| the clerk shall file a certificate of title and serve a copy of
182| it on each party met—im—default in substantially the following
183| form:

184
185 (Caption of Action)
186
187 CERTIFICATE OF TITLE
188
189 The undersigned clerk of the court certifies that he or she

190 executed and filed a certificate of sale in this action on
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191 , (year) , for the property described herein and that no

192| objections to the sale have been filed within the time allowed
193} for filing objections.

194 The following property in __ County, Florida:

195 (description)

196| was sold to

197
198| WITNESS my hand and the seal of the court on ' (year)
199 (Clerk)

200| By (Deputy Clerk)
201 (6)45) CONFIRMATION; RECORDING.--When the certificate of

202 title is filed the sale shall stand confirmed, and title to the
203| property shall pass to the purchaser named in the certificate
204| without the necessity of any further proceedings or instruments.
205 46} RECORDING—The certificate of title shall be recorded
206| by the clerk.

207 (7) DISBURSEMENTS OF PROCEEDS.--

208 (a) On filing a certificate of title, the clerk shall

209| disburse the proceeds of the sale in accordance with the order
210| or final judgment and shall file a report of such disbursements
211| and serve a copy of it on each party not in default, and on the
212| Department of Revenue if the department was named as a defendant
213| 1in the action or if the Agency for Workforce Innovation or the
214| former Department of Labor and Employment Security was named as
215| a defendant while the Department of Revenue was providing

216{ unemployment tax collection services under contract with the

217| Agency for Workforce Innovation through an interagency agreement

218| pursuant to s. 443.1316.
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219 (b) The certificate of disbursements shall bes in

220| substantially the following form:
221
222 (Caption of Action)

223

224 CERTIFICATE OF DISBURSEMENTS

225

226 The undersigned clerk of the court certifies that he or she

227| disbursed the proceeds received from the sale of the property as
228| provided in the order or final judgment to the persons and in

229 the amounts as follows:

230 Name Amount
231

232 Total disbursements: $

233 Surplus retained by clerk, if any: $

234

235 IF YOU ARE A PERSON CLAIMING A RIGHT TO FUNDS REMAINING AFTER

236| THE SALE, YOU MUST FILE A CLAIM WITH THE CLERK NO LATER THAN 60

237| DAYS AFTER THE SALE. IF YOU FAIL TO FILE A CLAIM, YOU WILL NOT

238| BE ENTITLED TO ANY REMAINING FUNDS. AFTER 60 DAYS, ONLY THE

239| OWNER OF RECORD AS OF THE DATE OF THE LIS PENDENS MAY CLAIM THE

240| SURPLUS.

241

242! WITNESS my hand and the seal of the court om _  , (year)
243 (Clerk)
244 By (Deputy Clerk)
245
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246 (c) If no objections to the report are served within 10
247| days after it is filed, the disbursements by the clerk shall
248| stand approved as reported. If timely objections to the report
249| are served, they shall be heard by the court. Service of

250| objections to the report does not affect or cloud the title of
251| the purchaser of the property in any manner.

252 (d) If there are funds remaining after payment of all

253 disbursements required by the final judgment of foreclosure and

254 shown on the certificate of disbursements, the surplus shall be

255| distributed as provided ss. 45.031-45.035.

256 (8) VALUE OF PROPERTY.--The amount of the bid for the

257| property at the sale shall be conclusively presumed to be

258| sufficient consideration for the sale. Any party may serve an
259| objection to the amount of the bid within 10 days after the

260! clerk files the certificate of sale. If timely objections to the
261| bid are served, the objections shall be heard by the court.

262| Service of objections to the amount of the bid does not affect
263! or cloud the title of the purchaser in any manner. If the case
264| is one in which a deficiency judgment may be sought and

265 applicatibn is made for a deficiency, the amount bid at the sale
266| may be considered by the court as one of the factors in

267| determining a deficiency under the usual equitable principles.
268 (9) EXECUTION SALES.--This section shall not apply to

269| property sold under executions.

270 Section 2. vSection 45.032, Florida Statutes, is created to
271] read:
272 45.032 Disbursement of surplus funds after judicial
273 sale.--
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274 (1) For purposes of ss. 45.031-45.035, the term:

275 (a) "Owner of record" means the person or persons who

276| appear to be the owner of the property that is the subject of

277| the foreclosure proceeding on the date of the filing of the lis

278| pendens. In determining an owner of record, a person need not

279| perform a title search and examination but may rely on the

280| plaintiff's allegation of ownership in the complaint when

281! determining the owner of record.

282 (b) "Subordinate lienholder" means the holder of a

283| subordinate lien shown on the face of the pleadings as an

284| encumbrance on the property. A lien being foreclosed on is not a

285| subordinate lien. A subordinate lienholder includes, but is not

286| 1limited to, a subordinate mortgage, judgment, assessment lien,

287 or construction lien. However, the holder of a subordinate lien

288 shall not be deemed a subordinate lienholder if the holder was

289| paid in full from the proceeds of the sale.

290 (c) "Surplus funds" or "surplus" means the funds remaining

291| after payment of all disbursements required by the final

292| judgment of foreclosure and shown on the certificate of

293 disbursements.

294 (d) "Surplus trustee" means a person qualifying as a

295| surplus trustee pursuant to s. 45.034.

296 (2) There is established a rebuttable legal presumption

297| that the owner of record on the date of the filing of a lis

298| pendens is the person entitled to surplus funds after payment of

299| subordinate lienholders who have timely filed a claim. A person

300 claiming a legal right to the surplus as an assignee of the

301| rights of the owner of record must prove to the court that such
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302| person is entitled to the funds. At any hearing regarding such

303 entitlement, the court shall consider the factors set forth in

304| s. 45.033 in determining whether an assignment is sufficient to

305| overcome the presumption. It is the intent of the Legislature to

306| abrogate the common law rule that surplus proceeds in a

307| foreclosure case are the property of the owner of the property

308 on the date of the foreclosure sale.

309 (3) During the 60 days after the clerk issues a

310| certificate of disbursements, the clerk shall hold the surplus

311| pending a court order.

312 (a) If the owner of record claims the surplus during the

313| 60-day period and there is no subordinate lienholder, the court

314| shall order the clerk to deduct any applicable service charges

315| from the surplus and pay the remainder to the owner of record.

316| The clerk may establish a reasonable requirement that the owner

317| of record prove his or her identity before receiving the

318| disbursement. The clerk may assist an owner of record in making

319| a claim. An owner of record may use the following form in making

320 a claim:
321
322 (Caption of Action)

323
324 OWNER'S CLAIM FOR MORTGAGE FORECLOSURE SURPLUS

325
326 State of

327 County of

328 Under penalty of perjury, I (we) hereby certify that:
329 1. I was (we were) the owner of the following described
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330| real property in County, Florida, prior to the foreclosure

331| sale and as of the date of the filing of the lis pendens:

332
333 (Legal description of real property)

334

335 2. I (we) do not owe any money on any mortgage on the

336| property that was foreclosed other than the one that was paid

337f off by the foreclosure.

338 3. I (we) do not owe any money that is the subject of an

339| unpaid judgment, condominium lien, cooperative lien, or

340 homeowners' association.

341 4. I am (we are) not currently in bankruptcy.

342 5. I (we) have not sold or assigned my (our) right to the

343| mortgage surplus.

344 6. My (our) new address is:

345 7. If there is more than one owner entitled to the

346| surplus, we have agreed that the surplus should be paid

347! jointly, or to : , at the following address:

348 8. I (WE) UNDERSTAND THAT I (WE) AM (ARE) NOT REQUIRED TO

349| HAVE A LAWYER OR ANY OTHER REPRESENTATION AND I (WE) DO NOT HAVE

350| TO ASSIGN MY (OUR) RIGHTS TO ANYONE ELSE IN ORDER TO CLAIM ANY

351| MONEY TO WHICH I (WE) MAY BE ENTITLED.

352 9. I (WE) UNDERSTAND THAT THIS STATEMENT IS GIVEN UNDER

353 OATH, AND IF ANY STATEMENTS ARE UNTRUE THAT I (WE) MAY BE

354 PROSECUTED CRIMINALLY FOR PERJURY.

355
356 (Signatures)

357
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358 Sworn to (or affirmed) and subscribed before me this
359| day of , (year) , by (name of person making statement)
360( .
361 (Signature of Notary Public - State of Florida)
362 (Print, Type, or Stamp Commissioned Name of Notary Public)
363
364 Personally Known OR Produced Identification
365
366 Type of Identification Produced
367
368 (b) If any person other than the owner of record claims an

369| interest in the proceeds during the 60-day period or if the

370| owner of record files a claim for the surplus but acknowledges

371| that one or more other persons may be entitled to part or all of

372| the surplus, the court shall set an evidentiary hearing to

373| determine entitlement to the surplus. At the evidentiary

374| hearing, a grantee or assignee has the burden of proving that he

375| or she is entitled to some or all of the surplus funds. The

376| court may grant summary judgment to a subordinate lienholder

377| prior to or at the evidentiary hearing. The court shall consider

378| the factors in s. 45.033 when hearing a claim that any person

379 other than a subordinate lienholder or the owner of record is

380| entitled to the surplus funds.

381 (¢) If no claim is filed during the 60-day period, the

382| clerk shall contact the Florida Clerks of Court Operations

383| Corporation, established by s. 28.35, for appointment of a

384| surplus trustee. The corporation shall make an appointment

385| within 10 days. Upon assignment, the clerk shall prepare a
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386| notice of appointment of surplus trustee and shall furmnish a

387| copy to the surplus trustee. The form of the notice may be as

388 follows:
389

390 (Caption of Action)

391

392 NOTICE OF APPOINTMENT OF SURPLUS TRUSTEE

393

394 The undersigned clerk of the court certifies that he or she

395| disbursed the proceeds received from the sale of the property as

396| provided in the order or final judgment to the persons named in

397| the certificate of disbursements, and that surplus funds of

398 § remain and are subject to disbursement to the owner

399 of record. You have been appointed as surplus trustee for the

400| purpose of finding the owner of record in order for the clerk to

401| disburse the surplus, after deducting costs, to the owner of

402 record.

403| WITNESS my hand and the seal of the court on , (year)
404 (Clerk)
405 By (Deputy Clerk)

406

407 (4) If the surplus trustee is unable to locate the owner

408| of record entitled to the surplus within 1 year after

409| appointment, the appointment shall terminate and the clerk shall

410| notify the surplus trustee that his or her appointment was

411| terminated. Thirty days after termination of the appointment of

412| the surplus trustee, the clerk shall treat the remaining funds

413| as unclaimed property to be deposited with the Chief Financial
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414| Officer pursuant to chapter 717.

415 (5) Proceedings regarding surplus funds in a foreclosure

416| case do not in any manner affect or cloud the title of the

417| purchaser at the foreclosure sale of the property.

418 Section 3. Section 45.033, Florida Statutes, is created to
419| read:
420 45.033 Sale or assignment of rights to surplus funds in a

421| property subject to foreclosure.--

422 (1) There is established a rebuttable presumption that the

423| owner of record of real property on the date of the filing of a

424| 1lis pendens is the person entitled to surplus funds after

425| payment of subordinate lienholders who have timely filed a

426| claim. A person claiming a legal right to the surplus as an

427| assignee of the rights of the owner of record must prove

428| entitlement to the surplus funds pursuant to this section. It is

429| the intent of the Legislature to abrogate the common law rule

430 that surplus proceeds in a foreclosure case are the property of

431| the owner of the property on the date of the foreclosure sale.

432 (2) The presumption may be rebutted only by:

433 (a) Proof that the grantee or assignee is a grantee or

434| assignee with the right to collect the surplus funds or any

435| portion or percentage of the surplus funds by virtue of a

436| voluntary transfer or assignment that qualifies as a transfer or

437| assignment under this section; or

438 (b) Proof that the grantee or assignee is a grantee or

439| assignee by virtue of an involuntary transfer or assignment of

440| the right to collect the surplus. An involuntary transfer or
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441| assignment may be as a result of inheritance or as a result of

442| the appointment of a guardian.

443 (3) A voluntary transfer or assignment shall be a transfer

444| or assignment gqualified under this subsection, thereby entitling

445| the transferee or assignee to the surplus funds or a portion or

446| percentage of the surplus funds, if:

447 (a) The transfer or assignment is in writing and the

448 instrument:

449 1. If executed prior to the foreclosure sale, includes a

450| financial disclosure that specifies the assessed value of the

451| property, a statement that the assessed value may be lower than

452| the actual value of the property, the approximate amount of any

453| debt encumbering the property, and the approximate amount of any

454| equity in the property. If the instrument was executed after the

455| foreclosure sale, the instrument must also specify the

456| foreclosure sale price and the amount of the surplus.

457 2. Includes a statement that the owner does not need an

458| attorney or other representative to recover surplus funds in a

459 foreclosure.

460 3. Specifies all forms of consideration paid for the

461| rights to the property or the assignment of the rights to any
462| surplus funds. ‘

463 (b) The transfer or assignment is filed with the court on

464| or before 60 days after the filing of the certificate of

465 disbursements.

466 (c) There are funds available to pay the transfer or

467| assignment after payment of timely filed claims of subordinate

468 lienholders.
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469 (d) The transferor or assignee is qualified as a surplus

470| trustee, or could qualify as a surplus trustee, pursuant to s.

471 45.034.

472 (4) The court shall honor a transfer or assignment that

473| complies with the requirements of subsection (3), in which case

474| the court shall order the clerk to pay the transferor or

475| assignee from the surplus.

476 (5) If the court finds that a voluntary transfer or

477| assignment does not qualify under subsection (3) but that the

478| transfer or assignment was procured in good faith and with no

479| intent to defraud the transferor or assignor, the court may

480| order the clerk to pay the claim of the transferee or assignee

481| after payment of timely filed claims of subordinate lienholders.

482 (6) If a voluntary transfer or assignment of the surplus

483]| 1is set aside, the owner of record shall be entitled to payment

484| of the surplus after payment of timely filed claims of

485| subordinate lienholders, but the transferee or assignee may seek

486| in a separate proceeding repayment of any consideration paid for

487 the transfer or assignment.

488 (7) This section does not apply to a deed, mortgage, or

489| deed in lieu of foreclosure unless a person other than the owner

490| of record is claiming that a deed or mortgage entitles the

491| person to surplus funds. Nothing in this section affects the

492| title or marketability of the real property that is the subject

493| of the deed or other instrument. Nothing in this section affects

494| the validity of a lien evidenced by a mortgage.

495 Section 4. Section 45.034, Florida Statutes, is created to

496 read:
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497 45.034 Qualifications and appointment of a surplus trustee

498 in foreclosure actions.--

499 (1) A surplus trustee is a third-party trustee approved

500| pursuant to this section by the Florida Clerks of Court

501| Operations Corporation, established by s. 28.35. A surplus

502| trustee must be willing to accept cases on a statewide basis;

503| however, a surplus trustee may employ subcontractors that are

504 not qualified as a surplus trustee provided the surplus trustee

505| remains primarily responsible for the duties set forth in this

506 section.

507 (2) To be a surplus trustee, an entity must apply for

508| certification with the Florida Clerks of Court Operations

509| Corporation. The application must contain:

510 (a) The name and address of the entity and of one or more

511| principals of the entity.

512 (b) A certificate of good standing from the Secretary of

513| State indicating that the entity is an entity registered in this

514 state.

515 (c) A statement under oath by a principal of the entity

516| certifying that the entity, or a principal of the entity, has a

517| minimum of 12 months' experience in the recovery of surplus

518 funds in foreclosure actions.

519 (d) Proof that the entity holds a valid Class "A" private

520| investigator license pursuant to chapter 493.

521 (e) Proof that the entity carries a minimum of $500,000 in

522| 1liability insurance, cash reserves, or bonding.

523 (f) A statement from an attorney licensed to practice in

524| this state certifying that the attorney is a principal of the
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525| entity or is employed by the entity on a full-time basis and

526| that the attorney will supervise the management of the entity

527| during the entity's tenure as a surplus trustee.

528 (g) A statement under oath by a principal of the entity

529| certifying that the principal understands his or her duty to

530| immediately notify the corporation if the principal ever fails

531| to qualify as an entity entitled to be a surplus trustee.

532 (h) A nonrefundable application fee of $25.

533 (3) The corporation shall certify any surplus trustee that

534| applies and qualifies. Certification shall be on a calendar year

535 basis. The corporation may renew a qualification upon receipt of

536| the $25 fee and a statement under oath from a principal of the

537| surplus trustee certifying that the surplus trustee continues to

538| qualify under this section.

539 (4) The corporation shall develop a rotation system for

540| assignment of cases to all qualified surplus trustees. Upon

541 notification by a clerk that the clerk is holding a surplus in a

542| case, the corporation shall assign the case to the next

543 qualified surplus trustee in the rotation.

544 (5) The primary duty of a surplus trustee is to locate the

545| owner of record within 1 year after appointment. Upon locating

546| the owner of record, the surplus trustee shall file a petition

547| with the court on behalf of the owner of record seeking

548| disbursement of the surplus funds. If more than one person

549| appears to be the owner of record, the surplus trustee shall

550| obtain agreement between such persons as to the payment of the

551| surplus, or file an interpleader. The interpleader may be filed

552| as part of the foreclosure case.
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553 (6) A surplus trustee is entitled to the following service

554| charges and fees which shall be disbursed by the clerk and

555| payable from the surplus:

556 (a) Upon notice of appointment, a cost advance of 2

557| percent of the surplus.

558 (b) Upon obtaining a court order disbursing the surplus to

559| the owner of record, a service charge of 10 percent of the

560 surplus.

561 Section 5. Section 45.035, Florida Statutes, is created to
562 read:
563 45.035 Clerk's fees.--In addition to other fees or service

564| charges authorized by law, the clerk shall receive service

565| charges related to the judicial sales procedure set forth in ss.

566 45.031-45.034 and this section:

567 (1) The clerk shall receive a service charge of $60 for

568| services in making, recording, and certifying the sale and

569! title, which service charge shall be assessed as costs and shall

570| be advanced by the plaintiff before the sale.

571 (2) If there is a surplus resulting from the sale, the

572| clerk may receive the following service charges, which shall be

573| deducted from the surplus:

574 (a) The clerk may withhold the sum of $25 from the surplus

575| which may only be used for purposes of educating the public as

576! to the rights of homeowners regarding foreclosure proceedings.

577 (b) The clerk is entitled to a service charge of $10 for

578| notifying a surplus trustee of his or her appointment.

579 (c) The clerk is entitled to a service charge of $10 for

580| each disbursement of surplus proceeds.
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581 (d) The clerk is entitled to a service charge of 510 for

582| contacting the Florida Clerks of Court Operations Corporation

583 for assignment of the case to a surplus trustee, furnishing the

584| surplus trustee with a copy of the final judgment and the

585| certificate of disbursements, and disbursing to the surplus

586 trustee the trustee's cost advance.

587 Section 6. Section 501.2078, Florida Statutes, is created
588 to read:

589 501.2078 Violations involving individual homeowners during

590| the course of residential foreclosure proceedings; civil

591| penalties.--

592 (1) As used in this section:

593 (a) "Homeowner" means any individual who is the owner of

594| the property subject to a residential foreclosure proceeding.

595 (b) "Residential foreclosure proceeding" means any action

596! 1in a court of this state in which a party seeks to foreclose on

597| a mortgage encumbering the mortgagor's primary dwelling.

598 (c) "Victimize" means any course of action intended to

599| dupe, swindle, or cheat a homeowner subject to a residential

600| foreclosure proceeding. The factors that a court shall review

601| when determining whether a course of action is victimizing a

602 homeowner are:

603 1. The compensation received relative to the risk and the

604 amount of work involved.

605 2. The number of homeowners involved.
606 3. The relative bargaining position of the parties.
607 4. The relative knowledge and sophistication of the

608| parties.
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609 5. Representations made in the inducement.
610 6. The timing of the agreement.
611 (2) Any person, other than a financial institution as

612 defined in s. 655.005, who willfully uses, or has willfully

613| used, a method, act, or practice in violation of this part,

614 which method, act, or practice victimizes or attempts to

615| victimize homeowners during the course of a residential

616| foreclosure proceeding, and in committing such violation knew or

617| should have known that such conduct was unfair or deceptive, is

618| liable for a civil penalty of not more than $15,000 for each

619 such violation.

620 (3) Any order of restitution or reimbursement based on a

621| violation of this part committed against a homeowner in a

622| residential foreclosure proceeding has priority over the

623| imposition of any civil penalty for such violation pursuant to

624 this section.

625 (4) Civil penalties collected pursuant to this section

626| shall be deposited into the Legal Affairs Revolving Trust Fund

627| of the Department of Legal Affairs and allocated solely to the

628 Department of Legal Affairs for the purpose of preparing and

629 distributing consumer education materials, programs, and

630 seminars to benefit homeowners in residential foreclosure

631| proceedings or to further enforcement efforts.

632 (5) This section does not apply to:

633 (a) The act of encumbering the dwelling subject to a

634| residential foreclosure proceeding with a substitute or

635 additional lien.

636 (b) A deed in lieu of foreclosure, a workout agreement, a
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637| bankruptcy plan, or any other agreement between a foreclosing

638 lender and a homeowner.

639 (c) Any action taken by a lender, mortgage broker,

640| assignee of a mortgage, or counsel for any such entity, in

641| foreclosing a mortgage or collecting on the note.

642 Section 7. Section 702.035, Florida Statutes, is amended
643! to read:

644 702.035 Legal notice concerning foreclosure

645| proceedings.--Whenever a legal advertisement, publication, or
646| notice relating to a foreclosure proceeding is required to be
647| placed in a newspaper, it is the responsibility of the

648| petitioner or petitioner's attorney to place such advertisement,
649| publication, or notice. The advertisement, publication, or

650| notice shall be placed directly by the attorney for the

651| petitioner, by the petitioner if acting pro se, or by the clerk
652| of the court. Only the actual costs charged by the newspaper for

653| the advertisement, publication, or notice may be charged as

654 costs in the action.

655 Section 8. Subsection (9) of section 201.02, Florida

656| Statutes, is amended to read:

657 201.02 Tax on deeds and other instruments relating to real
658| property or interests in real property.--

659 (9) A certificate of title issued by the clerk of court
660| under s. 45.031(5)44) in a judicial sale of real property under
661| an order or final judgment issued pursuant to a foreclosure

662| proceeding is subject to the tax imposed by subsection (1).

663| However, the amount of the tax shall be computed based solely on

664| the amount of the highest and best bid received for the property
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665| at the foreclosure sale. This subsection is intended to clarify
666| existing law and shall be applied retroactively.
667 Section 9. This act shall take effect July 1, 2006.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1
Bill No. HB 0065 CS
COUNCIL/COMMITTEE ACTION

ADOPTED __ (y/N)
ADOPTED AS AMENDED __(y/N)
ADOPTED W/O OBJECTION _(Y/N)
FAILED TO ADOPT __ (¥/N)
WITHDRAWN __ (y/m)
OTHER

Council/Committee hearing bill: Judiciary Appropriations

Representative (s) Porth offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Subsections (1) through (7) of section 45.031,
Florida Statutes, are amended to read:

45.031 Judicial sales procedure.--In any sale of real or
personal property under an order or judgment, the procedures set

forth in ss. 45.031-45.035 fellewing procedure may be followed

as an alternative to any other sale procedure if so ordered by

the court:

(1) FINAL JUDGMENT SALE-B¥ CLERK.--In the order or final

judgment, the court shall direct the clerk to sell the property
at public sale on a specified day that shall be not less than 20
days or more than 35 days after the date thereof, on terms and
conditions specified in the order or judgment. A sale may be
held more than 35 days after the date of final judgment or order
if the plaintiff or plaintiff's attorney consents to such time.

The final judgment shall contain the following statement in

conspicuous type:
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IF THIS PROPERTY IS SOLD AT PUBLIC AUCTION, THERE MAY BE

ADDITIONAL MONEY FROM THE SALE AFTER PAYMENT OF PERSONS WHO ARE

ENTITLED TO BE PAID FROM THE SALE PROCEEDS PURSUANT TO THIS

FINAL JUDGMENT.

IF YOU ARE A SUBORDINATE LIENHOLDER CLAIMING A RIGHT TO FUNDS

REMAINING AFTER THE SALE, YOU MUST FILE A CLAIM WITH THE CLERK

NO LATER THAN 60 DAYS AFTER THE SALE. IF YOU FAIL TO FILE A

CLAIM, YOU WILL NOT BE ENTITLED TO ANY REMAINING FUNDS.

IF YOU ARE THE PROPERTY OWNER, YOU MAY CLAIM THESE FUNDS

YOURSELF. YOU ARE NOT REQUIRED TO HAVE A LAWYER OR ANY OTHER

REPRESENTATION AND YOU DO NOT HAVE TO ASSIGN YOUR RIGHTS TO

ANYONE ELSE IN ORDER FOR YOU TO CLAIM ANY MONEY TO WHICH YOU ARE

ENTITLED. PLEASE CHECK WITH THE CLERK OF THE COURT, [INSERT

INFORMATION FOR APPLICABLE COURT] WITHIN TEN (10) DAYS AFTER THE

SALE TO SEE IF THERE IS ADDITIONAL MONEY FROM THE FORECLOSURE

SALE THAT THE CLERK HAS IN THE REGISTRY OF THE COURT.

IF YOU DECIDE TO SELL YOUR HOME OR HIRE SOMEONE TO HELP YOU

CLAIM THE ADDITIONAL MONEY, YOU SHOULD READ VERY CAREFULLY ALL

PAPERS YOU ARE REQUIRED TO SIGN. ASK SOMEONE ELSE, PREFERABLY AN
ATTORNEY WHO IS NOT RELATED TO THE PERSON OFFERING TO HELP YOU,

TO MAKE SURE THAT YOU UNDERSTAND WHAT YOU ARE SIGNING AND THAT

YOU ARE NOT TRANSFERRING YOUR PROPERTY OR THE EQUITY IN YOUR

PROPERTY WITHOUT THE PROPER INFORMATION. IF YQU CANNOT AFFORD TO

PAY AN ATTORNEY, YOU MAY CONTACT (INSERT LOCAL OR NEAREST LEGAL

AID OFFICE AND TELEPHONE PHONE NUMBER) TO SEE IF YOU QUALTIFY

FINANCIALLY FOR THEIR SERVICES. IF THEY CANNOT ASSIST YOU, THEY

MAY BE ABLE TO REFER YOU TO A LOCAL BAR REFERRAL AGENCY OR
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SUGGEST OTHER OPTIONS. IF YOU CHOOSE TO CONTACT (NAME OF LOCAL

OR NEAREST LEGAL AID OFFICE) FOR ASSISTANCE, YOU SHOULD DO SO AS

SOON AS POSSIBLE AFTER RECEIPT OF THIS NOTICE.

A copy of the final judgment shall be furnished by the clerk by

first class mail to the last known address of every party in the

action or to the attorney of record for such party. Any

irregularity in such mailing, including the failure to include

this statement in any final judgment or order, shall not affect

the validity or finality of the final judgment or order or any

sale held pursuant thereto. Any sale held more than 35 days

after the final judgment or order shall not affect the validity
or finality of the final judgment or order or any sale held
pursuant thereto.

(2) PUBLICATION OF SALE.--Notice of sale shall be published

once a week for 2 consecutive weeks in a newspaper of general
circulation, as defined in chapter 50, published in the county
where the sale is to be held. The second publication shall be at
least 5 days before the sale. The notice shall contain:

(a) A description of the property to be sold.

(b) The time and place of sale.

(c) A statement that the sale will be made pursuant to the
order or final judgment.

(d) The caption of the action.

(e) A statement that any person claiming an interest in

the surplus from the sale, if any, other than the property owner

as of the date of the lis pendens, must file a claim within 60

days after the sale.

(f) The name of the clerk making the sale.

e elerk shall : ' ool £ wp to 660_f
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that shall be assessed—as—eosts— The court, in its discretion,
may enlarge the time of the sale. Notice of the changed time of
sale shall be published as provided herein.

(3) CONDUCT OF SALE; +2) DEPOSIT REQUIRED.--The sale shall

be conducted at public auction at the time and place set forth

in the final judgment. The clerk shall receive the service

charge set in s. 45.035 for services in making, recording, and

certifying the sale and title that shall be assessed as costs.

At the time of the sale, the successful high bidder shall post
with the clerk a deposit equal to 5 percent of the final bid.
The deposit shall be applied to the sale price at the time of
payment. If final payment is not made within the prescribed
period, the clerk shall readvertise the sale as provided in this
section and pay all costs of the sale from the deposit. Any
remaining funds shall be applied toward the judgment.

(4) 43> CERTIFICATION OF SALE.--After a sale of the
property the clerk shall promptly file a certificate of sale and
serve a copy of it on each party met—im—default in substantially

the following form:

(Caption of Action)

CERTIFICATE OF SALE

The undersigned clerk of the court certifies that notice of
public sale of the property described in the order or final
judgment was published in _ _ , a newspaper circulated in
County, Florida, in the manner shown by the proof of publication
attached, and on (year) , the property was offered for

public sale to the highest and best bidder for cash. The highest
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and best bid received for the property in the amount of $

was submitted by =, to whom the property was sold. The
proceeds of the sale are retained for distribution in accordance
with the order or final judgment or law. WITNESS my hand and the
seal of this court on __ (year)

(Clerk)
By (Deputy Clerk)

(5) +4)> CERTIFICATE OF TITLE.--If no objections to the
sale are filed within 10 days after filing the certificate of
sale, the clerk shall file a certificate of title and serve a
copy of it on each party net—in-default in substantially the

following form:

(Caption of Action)

CERTIFICATE OF TITLE

The undersigned clerk of the court certifies that he or she
executed and filed a certificate of sale in this action on

. (year) , for the property described herein and that no
objections to the sale have been filed within the time allowed
for filing objections.

The following property in  County, Florida:
(description)

was sold to

WITNESS my hand and the seal of the court on ___ , (year)
(Clerk)
By (Deputy Clerk)
(6) 45> CONFIRMATION; RECORDING.--When the certificate of

title is filed the sale shall stand confirmed, and title to the
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property shall pass to the purchaser named in the certificate
without the necessity of any further proceedings or instruments.
+6)—RECORPDING—-The certificate of title shall be recorded
by the clerk.

(7) DISBURSEMENTS OF PROCEEDS. --

(a) on filing a certificate of title, the clerk shall
disburse the proceeds of the sale in accordance with the order
or final judgment and shall file a report of such disbursements
and serve a copy of it on each party ret—im—-default, and on the
Department of Revenue if the department was named as a defendant
in the action or if the Agency for Workforce Innovation or the
former Department of Labor and Employment Security was named as
a defendant while the Department of Revenue was providing
unemployment tax collection services under contract with the
Agency for Workforce Innovation through an interagency agreement
pursuant to s. 443.1316+.

(b) The Certificate of Disbursements shall be in

substantially the following form:
(Caption of Action)
CERTIFICATE OF DISBURSEMENTS
The undersigned clerk of the court certifies that he or she
disbursed the proceeds received from the sale of the property as
provided in the order or final judgment to the persons and in
the amounts as follows:

Name Amount

Total Disbursements: $

Surplus Retained by Clerk (if any): $
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IF YOU ARE A PERSON CLAIMING A RIGHT TO FUNDS REMAINING AFTER

THE SALE, YOU MUST FILE A CLAIM WITH THE CLERK NO LATER THAN 60

DAYS AFTER THE SALE. IF YOU FAIL TO FILE A CLAIM, YOU WILL NOT

BE ENTITLED TO ANY REMAINING FUNDS. AFTER 60 DAYS, ONLY THE

OWNER OF RECORD AS OF THE DATE OF THE LIS PENDENS MAY CLAIM THE

SURPLUS.

WITNESS my hand and the seal of the court on / (year)
(Clerk)
By (Deputy Clerk)

(c) If no objections to the report are served within 10
days after it is filed, the disbursements by the clerk shall
stand approved as reported. If timely objections to the report
are served, they shall be heard by the court. Service of
objections to the report does not affect or cloud the title 6f
the purchaser of the property in any manner.

(d) If there are funds remaining after payment of all

disbursements required by the final judgment of foreclosure and

shown on the certificate of disbursements, the surplus shall be

distributed as provided for in ss. 45.032-45.035.

Section 2. Section 45.032, Florida Statutes, 1s created to
read:

45.032 Disbursement of surplus funds after judicial

sale.--

(1) For purposes of ss. 45.031-45.035, the term:

(a) "Owner of record" means the person or persons who

appear to be the owner of the property that is the subject of

the foreclosure proceeding on the date of the filing of the 1lis

pendens. In determining an owner of record, one need not perform
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a title search and examination but may rely on the plaintiff's

allegation of ownership in the complaint when determining the

owner of record.

(b) "Subordinate lienholder" means the holder of a

subordinate lien shown on the face of the pleadings as an

encumbrance on the property. The lien being foreclosed on is

not a subordinate lien. A subordinate lienholder includes, but

is not limited to, a subordinate mortgage, judgment, assessment

lien, or construction lien. However, the holder of a

subordinate lien shall not be deemed a suboxdinate lienholder if

the holder was paid in full from the proceeds of the sale.

(c) "Surplus funds" or "surplus" means the funds remaining

after payment of all disbursements required by the final

judgment of foreclosure and shown on the certificate of

disbursements.

(d) "Surplus trustee" means a person qualifying as a

surplus trustee pursuant to s. 45.034.

(2) There is established a rebuttable legal presumption

that the owner of record on the date of the filing of a lis

pendens is the person entitled to surplus funds after payment of

subordinate lienholders who have timely filed a claim. A person

claiming a legal right to the surplus as an assignee of the

rights of the owner of record must prove to the court that the

person is entitled to the funds. At any hearing regarding such

entitlement, the court shall consider the factors set forth in

s. 45.033 in determining whether an assignment is sufficient to

overcome the presumption. The Legislature intends hereby to

abrogate the common law rule that surplus proceeds in a

foreclosure case are the property of the owner of the property

on the date of the foreclosure sale.

(3) During the 60 days after the clerk issues the
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Certificate of Disbursements, the clerk shall hold the surplus

pending a court order.

(a) If the owner of record claims the surplus during the 60

day period, and there is no subordinate lienholder, the court

shall order the clerk to deduct any applicable service charges

from the surplus and pay the remainder to the owner of record.

The clerk may establish a reasonable requirement that the owner

of record prove his or her identity before receiving the

disbursement. The clerk may assist an owner of record in making

a claim. An owner of record may use the following form in

making a claim:

(Caption of Action)

OWNER'S CLAIM FOR MORTGAGE FORECLOSURE SURPLUS

State of

County of

Under penalty of perjury, I (we) hereby certify that:

1. I was (we were) the owner of the following described

real property in County, Florida, prior to the foreclosure

sale and as of the date of the filing of the lis pendens:

(Legal description of real property)

2. T (we) do not owe any money on any mortgage on the

property that was foreclosed other than the one that was paid

off by the foreclosure.

3. I (we) do not owe any money that is the subject of an

unpaid judgment, condominium lien, cooperative lien, or

homeowner's association.
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4. I am (we are) not currently in bankruptcy.

5. I (we) have not sold or assigned my (our) right to the

mortgage surplus.

6. My (our) new address is:

7. If there is more thén one owner entitled to the surplus,

we have agreed that the surplus should be paid jointly, or

to : , at the following address:

8. I (WE) UNDERSTAND THAT I (WE) ARE NOT REQUIRED TO HAVE A

LAWYER OR ANY OTHER REPRESENTATION AND I (WE) DO NOT HAVE TO

ASSIGN MY (OUR) RIGHTS TO ANYONE ELSE IN ORDER TO CLAIM ANY

MONEY TO WHICH I (WE) MAY BE ENTITLED.

8. I (WE) UNDERSTAND THAT THIS STATEMENT IS GIVEN UNDER

OATH, AND IF ANY STATEMENTS ARE UNTRUE THAT I (WE) MAY BE

PROSECUTED CRIMINALLY FOR PERJURY.

(Signatures)

sworn to (or affirmed) and subscribed before me this

day of , (year) , by (name of person making statement)

(Signature of Notary Public - State of Florida)

(Print, Type, or Stamp Commissioned Name of Notary Public)

Personally Known OR Produced Identification

Type of Identification Produced

(b) If any person other than the owner of record claims an

interest in the proceeds during the 60 days, or if the owner of

record files a claim for the surplus but acknowledges that one

or more other persons may be entitled to part of all of the
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surplus, the court shall set an evidentiary hearing to determine

entitlement to the surplus. At the evidentiary hearing, an

equitee assignee has the burden of proving that he or she is

entitled to some or all of the surplus funds. The court may

grant summary judgment to a subordinate lienholder prior to or

at the evidentiary hearing. The court shall consider the

factors in s. 45.033 when hearing a claim that any person other

than a subordinate lienholder or the owner of record is entitled

to the surplus funds.

(c¢) If no claim is filed in the 60 days, the clerk shall

appoint a Surplus Trustee from a list of qualified Surplus

Trustees as authorized in s. 45.034. Upon appointment, the clerk

shall prepare a Notice of Appointment of Surplus Trustee, and

shall furnish a copy to the Surplus Trustee. The form of the

notice may be as follows:

(Caption of Action)

NOTICE OF APPOINTMENT OF SURPLUS TRUSTEE

The undersigned clerk of the court certifies that he or she

disbursed the proceeds received from the sale of the property as

provided in the order or final judgment to the persons named in

the certificate of disbursements, and that surplus funds of

$ remain and are subject to disbursement to the owner

of record. You have been appointed as Surplus Trustee for the

purpose of finding the owner or record in order for the clerk to

disburse the surplus, after deducting costs, to the owner of

record.
WITNESS my hand and the seal of the court on , (year)
(Clerk)
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By (Deputy Clerk):

(4) If the Surplus Trustee is unable to locate the owner of

record entitled to the surplus within one year of appointment,

the appointment shall terminate and the clerk shall notify the

Surplus Trustee that his or her appointment was terminated.

Thirty days after termination of the appointment of the surplus

trustee, the clerk shall treat the remaining funds as unclaimed

property, to be deposited with the Chief Financial Officer

pursuant to chapter 717.

(5) Proceedings regarding surplus funds in a foreclosure

case do not affect or cloud the title of the purchaser at the

foreclosure sale of the property in any manner.

Section 3. Section 45.033, Florida Statutes, is created to
read:

45.033 Sale or assignment of rights to surplus funds in a

property subject to foreclosure.--

(1) There is established a rebuttable legal presumption

that the owner of record on the date of the filing of a lis

pendens is the person entitled to surplus funds after payment of

subordinate lienholders who have timely filed a claim. A person

claiming a legal right to the surplus as an assignee of the

rights of the owner of record must prove entitlement to the

surplus funds pursuant to this section. The legislature intends

hereby to abrogate the common law rule that surplus proceeds in

a foreclosure case are the property of the owner of the property

on the date of the foreclosure sale.

(2) The presumption may be rebutted only by:

(a) The grantee or assignee of a voluntary transfer or

assignment proving the right to collect the surplus funds or any

portion or percentage of the surplus funds by proving that the
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transfer or assignment qualifies as required by this section; or

(b) The grantee or assignee is a grantee or assignee by

virtue of an involuntary transfer or assignment of the right to

collect the surplus. An involuntary transfer or assignment may

be as a result of inheritance or as a result of the appointment

of a guardian.

(3) A voluntary transfer or assignment shall be a transfer

or assignment qualified under this subsection, thereby entitling

the transferee or assignee to the surplus funds, or a portion or

percentage of the surplus funds, if:

(a) The transfer or assignment is in writing, and the

instrument:

1. If the instrument was executed prior to the foreclosure

sale, the instrument includes a financial disclosure that

specifies the assessed value of the property, a statement that

the assessed value may be lower than the actual value of the

property, the approximate amount of any debt encumbering the

property, and the approximate amount of any equity in the

property. If the instrument was executed after the foreclosure

sale, the instrument must also specify the foreclosure sale

price and the amount of the surplus.

2. Includes a statement that the owner does not need an

attorney or other representative to recover surplus funds in a

foreclosure.

3. Specifies all forms of consideration paid for the rights

to the property or the assignment of the rights to any surplus

funds.

(b) The transfer or assignment is filed with the court on

or before 60 days after the filing of the Certificate of

Disbursements.

(c) There are funds available to pay the transfer or
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assignment after payment of timely filed claims of subordinate

lienholders.

(d) The transferor or assignee is qualified as a surplus

trustee, or could qualify as a surplus trustee, pursuant to s.

45.034.

(4) The court shall honor a transfer or assignment that

complies with the requirements set forth in subsection (3), in

which case the court shall order to the clerk to pay the

transferor or assignee from the surplus.

(5) If the court finds that a voluntary transfer or

assignment does not qualify under subsection (3), but that it

was procured in good faith and with no intent to defraud the

transferor or assignor, the court may order the clerk to pay

claim of the transferee or assignee after payment of timely

filed claims of subordinate lienholders.

(6) If a voluntary transfer or assignment of the surplus

is set aside, the owner of record shall be entitled to payment

of the surplus funds after payment of timely filed claims of

subordinate lienholders; but the transferee or assignee may, in

a separate proceeding, seek repayment of any consideration paid

for the transfer or assignment.

(7) This section does not apply to a deed, mortgage, or

deed in lieu of foreclosure unless a person other than the owner

of record is claiming that a deed or mortgage entitles the

person to surplus funds. Nothing in this section affects the

title or marketability of the real property that is the subject

of the deed or other instrument. Nothing in this section affects

the validity of a lien evidenced by a mortgage.

Section 4. Section 45.034, Florida Statutes, is created to
read:

45.034 Qualifications and appointment of a surplus trustee
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
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in foreclosure actions.--

(1) A surplus trustee is a third party trustee approved,

pursuant to this section, by the Department of Financial

Services. A surplus trustee must be willing to accept cases on

a statewide basis; however, a surplus trustee may employ

subcontractors that are not qualified as a surplus trustee

provided that the surplus trustee remains primarily responsible

for the duties set forth in this section.

(2) A surplus trustee is an entity that holds and

administers the surplus proceeds from a foreclosure pursuant to

ss. 45.031-45.035.

(3) A surplus trustee must apply for certification with the

Department of Financial Services. The application must contain:

(a) The name and address of the entity and of one or more

principals of the entity.

(b) A certificate of good standing from the Florida

Secretary of State indicating that the entity is a Florida

entity.
(c) A statement under oath by a principal of the entity

certifying that the entity, or a principal of the entity, has a

minimum of 12 months experience in the recovery of surplus funds

in foreclosure actions.

(d) Proof that the entity hold a valid Class “A” private

investigators license, pursuant to ch. 493.

(e) Proof that the entity carries a minimum of $500,000 in

liability insurance, cash reserves or bonding.

(f) A statement from an attorney licensed to practice in

the state certifying that the attorney is a principal of the

entity or is employed by the entity on a full-time basis, and

that the attorney will supervise the management of the entity

during its tenure as a surplus trustee.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
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(g) A statement under oath by a principal of the entity

certifying that the principal understands his or her duty to

immediately notify the Department of Financial Services should,

in the future, ever fail to qualify as an entity entitled to be

a surplus trustee.

(h) A nonrefundable application fee of $25.

(4) The Department of Financial Services shall certify any

surplus trustee that applies and qualifies. Certification shall

be on a calendar year basis. The Department of Financial

Services may renew a qualification upon receipt of the $25 fee

and a statement under oath from a principal of the surplus

trustee certifying that the surplus trustee continues to qualify

under this section.

(5) The Department of Financial Services shall develop a

rotation system for assignment of cases to all gqualified surplus

trustees.

(6) The primary duty of a surplus trustee is to locate the

owner of record within one year of appointment. Upon locating

the owner of record, the surplus trustee has the duty to file a

petition with the court on behalf of the owner of record seeking

disbursement of the surplus funds. If more than one person

appears to be the owner of record, the surplus trustee has the

duty to either obtain agreement between such persons as to the

payment of the surplus, or file an interpleader. Such

interpleader may be filed as part of the foreclosure case.

(7) A surplus trustee shall be entitled to the following

service charges and fees, which shall be disbursed by the clerk

and payable from the surplus:

(a) Upon obtaining a court order, a cost advance of 2% of

the surplus.

(b) Upon obtaining a court order disbursing the surplus to
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
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the owner of record, a service charge of 10% of the surplus.

Section 5. Section 46.035, Florida Statutes, is created to
read: .

45.035 Clerk's fees.--In addition to other fees or service

charges authorized by law, the clerk shall receive service

charges related to the judicial sales procedure set forth in ss.

45.031-45.035:

(1) The clerk shall receive a service charge of $60 for

'services in making, recording, and certifying the sale and

title, that shall be assessed as costs and that shall be

advanced by the plaintiff before the sale.

(2) If there is a surplus resulting from the sale, the

clerk may receive the following service charges, which shall be

deducted from the surplus:

(a) The clerk may withhold the sum of $25 from the surplus,

which may only be used for purposes of educating the public as

to the rights of homeowners regarding foreclosure proceedings.

(b) The clerk shall be entitled to a service charge of $10

for notifying a surplus trustee of his or her selection.

(c) The clerk shall be entitled to a service charge of $10

for each disbursement of surplus proceeds.

(d) The clerk shall be entitled to a service charge of $10

for appointing a surplus trustee, furnishing the surplus trustee

with a copy of the final judgment and the certificate of

disbursements, and disbursing to the surplus trustee the

trustee's cost advance.

Section 6. Section 50.031, Florida Statutes, is amended to
read:

50.031 Newspapers in which legal notices and process may
be published.--No notice or publication required to be published

in a newspaper in the nature of or in lieu of process of any
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kind, nature, character or description provided for under any
law of the state, whether heretofore or hereafter enacted, and
whether pertaining to constructive service, or the initiating,
assuming, reviewing, exercising or enforcing jurisdiction or
power, by any court in this state, or any notice of sale of
property, real or personal, for taxes, state, county or
municipal, or sheriff’s, guardian’s or administrator’s or any
sale made pursuant to any judicial order, decree or statute or
any other publication or notice pertaining to any affairs of the
state, or any county, municipality or other political
subdivision thereof, shall be deemed to have been published in
accordance with the statutes providing for such publication,

unless for a county with less than a total population of

1,000,000 as reflected in the most recent Official Decennial

Census of the U.S. Census Bureau, as shown on the official

website of the U.S. Census Bureau, the same shall have been

published for the prescribed period of time required for such
publication, in a newspaper which at the time of such
publication shall have been in existence for 1 year and shall
have been entered as periodicals matter at a post office in the
county where published, or in a newspaper which is a direct
successor of a newspaper which together have been so published.

For counties with more than 1,000,000 total population as

reflected in the most recent Official Decennial Census of the

U.S. Census Bureau, as shown on the official website of the U.S.

Census Bureau, any notice of publication shall be deemed to have

been published in accordance with the statutes if the notice is

published in a newspaper that has been entered as a periodical

matter at a post office in the county where published and is

published a minimum of 5 days a week and has been in existence

and published a minimum of 5 days a week for 1 year or is a
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
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direct successor to a newspaper that has been in existence for 1

year that has published the newspaper a minimum of 5 days a

week. Provided, however, that nothing herein contained shall
apply where in any county there shall be no newspaper in
existence which shall have been published for the length of time
above prescribed. No legal publication of any kind, nature or
description, as herein defined, shall be valid or binding or
held to be in compliance with the statutes providing for such
publication unless the same shall have been published in
accordance with the provisions of this section. Proof of such
publication shall be made by uniform affidavit.

Section 7. Section 501.2078, Florida Statutes, is created
to read:

501.2078 Violations involving individual homeowners during

the course of residential foreclosure proceedings; civil

penalties. --

(1) As used in this section:

(a) "Homeowner" means any individual who is the owner of

real property subject to a residential foreclosure proceeding.

(b) "Residential foreclosure proceeding" means any action

in a court of this state in which a party seeks to foreclose on

a mortgage encumbering the mortgagor's primary dwelling.

(¢) "Victimize" means any course of action intended to

dupe, swindle or cheat a homeowner subject to a residential

foreclosure proceeding. The factors that a court shall review

when determining whether a course of action is victimizing a

homeowner are:

1. The compensation received relative to the risk and the

amount of work involved.

2. The number of homeowners involved.

3. The relative bargaining position of the parties.
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4. The relative knowledge and sophistication of the

parties.

5. Representations made in the inducement.

6. The timing of the agreement.

(2) Any person, other than a financial institution as

defined in s. 655.005, who willfully uses, or has willfully

used, a method, act, or practice in violation of this part,

which method, act, or practice victimizes or attempts to

victimize homeowners during the course of a residential

foreclosure proceeding, and in committing such violation knew or

should have known that such conduct was unfair or deceptive, is

liable for a civil penalty of not more than $15,000 for each

such violation.

(3) Any order of restitution or reimbursement based on a

violation of this part committed against a homeowner in a

residential foreclosure proceeding has priority over the

imposition of any civil penalty for such violation pursuant to

this section.

(4) civil penalties collected pursuant to this section

shall be deposited into the Legal Affairs Revolving Trust Fund

of the Department of Legal Affairs and allocated solely to the

Department of Legal Affairs for the purpose of preparing and

distributing consumer education materials, programs, and

seminars to benefit homeowners in residential foreclosure

proceedings or to further enforcement efforts.

(5) This section does not apply to:

(a) The act of encumbering the dwelling subject to a

residential foreclosure proceeding with a substitute or

additional lien.

(b) A deed in lieu of foreclosure, a workout agreement, a

bankruptcy plan, or any other agreement between a foreclosing
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
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lender and a homeowner.

(c) A foreclosure sale, an eminent domain proceeding, a

forfeiture, or any other legal process.

Section 8. Section 702.035, Florida Statutes, is amended
to read:

702.035 Legal notice concerning foreclosure
proceedings.--Whenever a legal advertisement, publication, or
notice relating to a foreclosure proceeding is required to be
placed in a newspaper, it is the responsibility of the
petitioner or petitioner's attorney to place such advertisement,
publication, or notice. The advertisement, publication, or
notice shall be placed directly by the attorney for the
petitioner, by the petitioner if acting pro se, or by the clerk

of the court. Only the actual costs charged by the newspaper for

the advertisement, publication, or notice may be charged as

costs in the action.

Section 8. Section 8. Subsection (9) of section 201.02,
Florida Statutes, is amended to read:

201.02 Tax on deeds and other instruments relating to real
property or interests in real property.

(9) A certificate of title issued by the clerk of court
under s. 45.031(5)44) in a judicial sale of real property under
an order or final judgment issued pursuant to a foreclosure
proceeding is subject to the tax imposed by subsection (1).
However, the amount of the tax shall be computed based solely on
the amount of the highest and best bid received for the property
at the foreclosure sale. This subsection is intended to clarify
existing law and shall be applied retroactively.

Section 9. This act shall take effect July 1, 2006.
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Remove the entire title and insert:
An act relating to foreclosure proceedings; amending s.
45.031, F.S.; adding required statement for inclusion into
a final judgment of foreclosure; requiring the clerk to
furnish a copy of the final judgment to parties; amending
information required to be in a notice of sale; amending
the form of a certificate of disbursements; creating s.
45.032, F.S.; providing definitions; establishing a
presumption of entitlement to surplus funds in certain
filings; providing for disbursement of surplus funds by
the clerk of court; giving foreclosed owner 60 days to
claim surplus; providing form for claim; providing that
persons other than foreclosed owner have 60 days to file a
claim or be barred; requiring evidentiary hearing;
providing for appointment of a surplus trustee; providing
time limits for surplus trustee; creating s. 45.033, F.S.;
providing requirements for a sale or assignment of rights
to surplus funds in a foreclosure proceeding; creating a
rebuttable presumption of entitlement to certain funds;
providing requirements for transfers or assignments in
rebuttal; providing for nonapplication to certain
instruments; specifying absence of effect on title or
marketability of certain property or validity of certain
liens; creating s. 45.034, F.S.; providing qualifications
of a surplus trustee; providing for appointment of a
surplus trustee; providing fees; creating s. 45.035, F.S.;
providing for clerk's fees in foreclosure actions;
amending s. 50.031, F.S.; requiring notices published in
counties over 1,000,000 in total population to be
published in daily newspapers; creating s. 501.2079, F.S.;

providing definitions; providing a civil penalty for
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674 knowingly using unfair or deceptive homeowner

675 victimization methods, acts, or practices in residential
676 foreclosure proceedings; specifying higher priority of an
677 order of restitution or reimbursement over imposition of a
678 civil penalty; providing for deposit of civil penalties
679 into the Legal Affairs Revolving Trust Fund of the

680 Department of Legal Affairs; allocating such funds for
681 certain purposes; providing exceptions; specifying

682 nonapplication to certain encumbrances; amending s.

683 702.035, F.S.; limiting costs chargeable in a foreclosure
684 proceeding; amending s. 201.02, F.S.; correcting a cross-
685 reference; providing an effective date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 391 CS Community Associations
SPONSOR(S): Domino
TIED BILLS: None. IDEN./SIM. BILLS: None.
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee 7Y,0N, w/CS Blalock Bond
2) Judiciary Appropriations Committee Brazzell QP D%grine
3)_Justice Council / /
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SUMMARY ANALYSIS

A condominium is created by recording a declaration of condominium in the public records of the county in
which the condominium will be located. A declaration of condominium may be amended as provided in the
declaration. This bill provides that any provision in the declaration of condominium, articles of incorporation, or
bylaws that requires the consent or joinder of mortgagees of condominium property in order to amend these
documents is void. To the extent that this bill cannot make such provisions void, this bill provides notice
procedures for consent or joinder by a mortgage holder.

A homeowners' association is a corporation responsible for the operation of a community in which voting
membership is made up of parcel ownership and in which membership is a mandatory condition of parcel
ownership, and which is authorized to impose assessments that, if unpaid, may become a lien on the parcel.
This bill increases the regulation of homeowners' associations and establishes conformity in the laws
regulating homeowners' associations and condominium associations by:

Revising the requirements for the inspection and copying of records;

Revising what must be included in the associations' annual budget;

Revising the financial reporting requirements; and

Providing for guarantees of common expenses when they are not included in the declaration.

This bill also eliminates mediation of disputes between homeowners' associations and members from the
jurisdiction of the Department of Business of Professional Regulation. The mandatory mediation of such
disputes will have to be conducted by private mediators.

This bill appears to have a minimal negative fiscal impact on state revenues. This bill does not appear to have
a fiscal impact on local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0391b.JA.doc
DATE: 3/13/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government: This bill eliminates the current requirement that certain disputes between
homeowners and homeowners associations be referred to the Department of Business and
Professional Regulation for assignment of a mediator.

Safeguard Individual Liberty: This bill decreases restrictions on condominium associations when
amending declarations of condominium, articles of incorporation, or bylaws. This bill increases
regulation of homeowners' associations.

B. EFFECT OF PROPOSED CHANGES:
Background

A condominium is a "form of ownership of real property created pursuant to ch. 718, F.S., which is
comprised entirely of units that may be owned by one or more persons, and in which there is,
appurtenant to each unit, an undivided share in. common elements". ' A condominium is created by
recording a declaratlon of condominium in the public records of the county in which the condominium
will be located.? A declaration is like a constitution in that it:

strictly governs the relationships among condominium units owners and the
condominium association. Under the declaration, the Board of the condominium
association has broad authority to enact rules for the benefit of the community.?

A declaration may include covenants and restrictions concernlng the use, occupancy, and transfer of
the units permitted by law with reference to real property.* A declaration of condominium may be
amended as provided in the declaration. If the declaration does not provide a method for amendment, it
may generally be amended as to any matter by a vote of two-thirds of the units.’

Homeowners' association means a Florida corporation responsible for the operation of a subdivision in
which voting membership is made up of parcel ownership and in which membership is a mandatory
condition of parcel ownershlp and which is authorized to impose assessments that, if unpaid, may
become a lien on the parcel.? Homeowners' associations are regulated under chapter 720, F.S.

Effect of Bill

Covenant Revitalization

Proposed Changes

This bill creates s. 712.11, F.S., to provide that a homeowner's association that is not subject to chapter
720 may use the procedures established in ss. 720.403, F.S. - 720.407, F.S., to revive covenants that
have lapsed under the terms of chapter 712, F.S.

! Section 718.103(11), F.S.

2 Section 718.104(2), F.S.

3 Neuman v. Grand View at Emerald Hills, 861 So.2d 494, 496-497 (Fla. 4th DCA 2003)
* Section 718.104(5), F.S.

5 Section 718.110(1)(a), F.S.

® Section 720.301(9), F.S.
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Mortgagee Consent or Joinder of Amendments to Declaration of Condominium

Current Law

Section 718.110(11), F.S., provides that any declaration of condominium recorded after April 1, 1992,
may not require the consent or joinder of mortgagees in order for an association to pass an amendment
to the declaration. This is limited to amendments which do not materially affect the rights or interests of
the mortgagees, or as otherwise required by the Federal National Mortgage Association or the Federal
Home Loan Mortgage Corporation. Current law provides that such consent may not be unreasonably
withheld. In the event mortgagee consent is provided other than by properly recorded joinder, such
consent must be evidenced by affidavit of the association recorded in the public records of the county
where the declaration is recorded.’

Proposed Changes

This bill amends s. 718.110(11), F.S., to provide that any provision in the declaration of condominium,
articles of incorporation, or bylaws that requires the association to obtain consent or joinder of
mortgagees to amend the declaration of condominium, articles of incorporation, or bylaws are void.
This provision is not limited to amendments materially affecting the rights or interests of the
mortgagees, or as otherwise required by the Federal National Mortgage Association or the Federal
Home Loan Mortgage Corporation. This bill also provides that consent or joinder are not to be
unreasonably withheld, and that it is presumed that amendments to the declaration of condominium,
articles of incorporation, or bylaws do not materially affect the rights or interests of mortgagees.

This bill provides findings by the Legislature that consent or joinder to amendments that do not
materially affect the rights or interests of mortgagees is unreasonable and is a substantial burden on
the condominium owners and association. This bill also provides that there is a compelling state
interest in enabling condominium association members to approve amendments.

This bill provides that any holder of a mortgage on any portion of a condominium, which is recorded
after October 1, 2006, and where the declaration of condominium, articles of incorporation, or bylaws
require consent or joinder of a mortgagee to pass an amendment, must provide written notice by
certified mail to the association of the address where the mortgagee may be contacted in regard to any
proposed amendments.

The association must keep the names and addresses of the mortgagees, which the association must
use when sending a request for such consent or joinder. A request for consent or joinder must be
mailed to a mortgagee by certified mail to the address provided by the mortgagee. For a mortgage
recorded after October 1, 2006, consent to an amendment is deemed to have been given by a holder of
a mortgage who fails to provide the required written notice and consent information. In addition, any
mortgagee who fails to respond by certified mail within 30 days after the date the association mails a
request for consent or joinder is deemed to have consented to the proposed amendment.

For mortgages in existence prior to October 1, 2006, and where consent or joinder is required for
amendments, and where mortgagees are not required to provide notice to the association of their
contact information in order to be eligible to receive notices regarding proposed amendments,
associations can modify provisions in the declaration of condominium, articles of incorporation, or
bylaws. The Association must notify all mortgagees who have mortgages on any part of the
condominium and mortgagees must provide the same contact information as for mortgages that are
recorded after October 1, 2006. Any mortgagee who does not provide contact information as required
will be deemed to have consented to all future proposed amendments. In addition, failure of any
mortgagee to respond to a request for the consent or joinder to a proposed amendment within 30 days
after the date that a request is sent to the mortgagee by certified mail is deemed to have consented to
the amendment.

7 Section 718.110(11), F.S.
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This bill provides that in order to properly notify holders of existing mortgages the condominium
association conducts a diligent search to identify all existing mortgagees and an address for the
required notice to be sent to each mortgagee. Service of the notice must be on the mortgagee's
registered agent. Where there is no registered agent, the notice must be sent to the address in the
original recorded mortgage unless there is a different address in a more recently recorded assignment
or in the records maintained by the condominium association. All notices are sent by certified mail and
if the mortgagee fails to provide the contact information requested within 30 days after the date of
mailing of the letter from the association, then the mortgagee is deemed to have consented to the
proposed amendment. A representative of the condominium association must execute an affidavit
confirming that a diligent search was conducted to identify all outstanding mortgages on the
condominium. The affidavit must summarize the steps that were taken in connection with the search
and the notification of all mortgagees. The affidavit must be placed in the association’s minute book as
an attachment to the minutes of the meeting in which the board of directors considers the affidavit.

After October 1, 2006, no new declaration of condominium, articles of incorporation, or bylaws may
require the consent or joinder of more than 51 percent of the eligible mortgagees in connection with any
proposed amendment unless a higher percentage is required by the FNMA or FHLMC. A new
declaration of condominium, articles of incorporation, or bylaws must also require mortgagees to
provide to the condominium association the address to which notices may be sent, in order for the
mortgagees to have the right to be contacted in connection with any proposed amendments.

This bill provides that a provision requiring consent or joinder of holders of mortgages is enforceable
only by mortgagees of record as of the date an amendment is recorded and only by mortgagees who
have complied with providing the notice and contact information as required above. Any amendment
adopted without the required consent of a mortgagee is deemed voidable by any mortgagee who was
entitled to notice and the opportunity to consent.

This bill also provides that in order to establish that a mortgagee is not unreasonably withholding
consent, he or she must include in his or her reply to the condominium association's request for
consent or joinder a statement of the specific reasons the proposed amendment is claimed to materially
and adversely affect the rights and interests of such mortgagee.

In connection with any litigation between a condominium association and a lender with regard to
whether consent has been unreasonably withheld, the prevailing party is entitled to recover his or her
costs and reasonable attorney's fees.

Mixed-Use Condominiums

Current Law

Section 718.404, F.S, pertains to mixed-use condominiums, which are condominiums where there are
both residential and commercial units. Section 718.404(1), F.S., provides that for mixed-use
condominiums, the owner of a commercial unit does not have the authority to veto amendments to the
declaration, articles of incorporation, bylaws, or rules or regulations of the association. Section
718.404(2), F.S., is also amended to provide that when the number of residential units is equal to or
greater than 50% of the total number of units operated by the association, owners of the residential
units are entitled to vote for a majority of the seats on the board of administration.

Proposed Changes

This bill amends subsections (1) and (2) of s. 718.404, F.S., to provide that these subsections are
intended to be applied retroactively as a remedial measure.

Homeowners' Associations
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Current Law

Current law regulates homeowner associations in ch. 720, F.S., and s. 720.302, F.S., provides that ch.
720, F.S. does not apply to condominium associations. This bill amends s. 720.302, F.S., to provide an
exception to the current law providing that chapter 720, which regulates homeowners' associations,
does not apply to condominium associations.

Proposed Changes

This bill amends s. 720.302(4), F.S. to provide that ch. 720, F.S. does not apply to any association
regulated under chapters 718 (condominiums), 719 (cooperatives), 721 (timeshares), or 723 (mobile
home parks), except to the extent that a provision of ch. 718, 719, or 721, F.S. is expressly
incorporated into ch. 720, F.S. for the purpose of regulating homeowners' associations.

This bill amends s. 720.302(5), F.S., to remove the phrase "not for profit" to conform to the other
changes in this section. This bill also amends s. 720.302(5), F.S., to provide that corporations
operating residential homeowners' associations in Florida are to be governed by and subject to ch. 607,
F.S. (corporations), if the association was incorporated under the provisions of that chapter, or to ch.
617, F.S. (not for profit corporations), if the association was incorporated under the provisions of that
chapter.

Homeowners' Association Board Meetings

Current Law

Section 720.303(2), F.S., provides procedures for association board meetings. A meeting of the board
occurs whenever a quorum of the board gathers to conduct association business. Board meetings are
open to all members, except for those meetings between the board and its attorney relating to
proposed or pending litigation. Members also have the right to attend all board meetings and speak on
any matter on the agenda for at least 3 minutes.

Notice of a board meeting must be posted in a conspicuous place in the community at least 48 hours
prior to a meeting, except in an emergency. If notice of the board meeting is not posted in a
conspicuous place, then notice of the board meeting must be mailed or delivered to each association
member at least 7 days prior to the meeting, except in an emergency. For associations that have more
than 100 members, the bylaws may provide for a reasonable alternative to this posting or mailing
requirement. These alternatives include publication of notice, provision of a schedule of board
meetings, conspicuous posting and repeated broadcasting of a notice in a certain format on a closed-
circuit cable television system serving the association, or electronic transmission if the member
consents in writing to such transmission.®

A board may not levy assessments at a meeting unless the notice of the meeting includes the nature of
those assessments and a statement that the assessments will be considered at the meeting.®

Directors may not vote by proxy or by secret ballot at board meetings, except that secret ballots may be
used in the election of officers. This also applies to meetings of any committee or similar body when a
final decision will be made regarding the spending of association funds. Proxy voting or secret ballots
are also not allowed when a final decision will be made on approving or disapproving architectural
decisions with respect to a specific parcel of residential property owned by a member of the
community.

8 Section 720.303(2)(c)1, F.S.
® Section 720.303(2)(c)2, F.S.

10 gection 720.303(2)(c)3, F.S.
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Proposed Changes

This bill amends s. 720.303(2), F.S., as amended by section 18 of chapter 2004-345 and section 135 of
chapter 2005-2, Laws of Florida,"" as follows:

e This bill amends s. 720.303(2)(a), F.S., to provide that provisions of this subsection also apply
to the meetings of any committee or other similar body when a final decision is made regarding
the spending of association funds and to meetings of any body vested with the power to
approve or disapprove architectural decisions with respect to a specific parcel of residential
property owned by a member of the community.

e This bill amends s. 720.303(2)(c)1., F.S. to change the phrase "for communities with more than
100 members" to the more accurate phrase "for communities with more than 100 parcels”. This
bill also amends s. 720.303(2)(c)1., F.S., to remove the requirement that the agenda be
broadcast along with the notice when broadcast notice of a board meeting is provided.

e This bill amends s. 720.303(2)(c)2., F.S., by changing the word "assessment" to "special
assessment”. This bill eliminates the provision that an assessment may not be levied at a
board meeting unless notice of a board meeting states that regular assessments will be
considered. This bill provides that such notice is only required when a special assessment will
be considered.

¢ This bill amends s. 720.303(2)(c)3., F.S., to provide that directors may vote by proxy or by
secret ballot during meetings of any committee or other similar body when a final decision will
be made regarding the spending of association funds and when any body is vested with the
power to approve or disapprove architectural decisions.

e This bill also repeals s. 720.303(2), F.S., as amended by section 2 of chapter 2004-345 and
section 15 of chapter 2004-353, Laws of Florida, to remove conflicting versions of this
subsection.

Homeowners' Association Inspection and Copying of Records

Current Law

Section 720.303(5), F.S., requires that a homeowners’ association allow its members to inspect and
copy its official records within 10 days of a written request for access. A failure to comply with such a
request in a timely fashion creates a rebuttable presumption that the association failed to do so, and
entitles the requesting party to actual damages, or to a minimum of $50 per calendar day, commencing
on the eleventh business day. A homeowners’ association may adopt reasonable written rules
governing the frequency, time, location, notice, records to be inspected, and manner of inspections, but
may not impose a requirement that a parcel owner demonstrate any proper purpose for the inspection,
state any reason for the inspection, or limit a parcel owner's right to inspect records less than one 8-
hour business day per month. The association may impose fees to cover the costs of providing copies
of the official records, including without limitation, the costs of copying. The association may charge up
to 50 cents per page for copies made on the associations copy machine. If the association does not
have a copy machine available where the records are kept, or if the records requested to be copied
exceed 25 pages, then the association may have copies made by an outside vendor and may charge
the actual cost of copying.

"' In 2004 the Legislature passed SB 1184, which amended s. 720.303(2),F.S., in section 2 and section 18 of the bill. In
2004, the Legislature passed SB 2984, which also amended s. 720.303(2), F.S., in section 15 of the bill. This bill is
amending s. 720.303(2), F.S., as amended by section 18 of chapter 2004-345 and section 135 of chapter 2005-2, Laws of
Florida, and is repealing s. 720.303(2), F.S., as amended by section 2 of chapter 2004-345 and section 15 of chapter

2004-353, Laws of Florida.
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Current law expressly exempts the following from inspection by a member or parcel owner: any record
protected by attorney-client or work-product privilege; information obtained in association with the
lease, sale or transfer of a parcel that is otherwise privileged by state or federal law; disciplinary, health,
insurance and personnel records of the association’s employees; or medical records of parcel owners
or other community residents."?

Proposed Changes

This bill amends s. 720.303(5), F.S., to provide that an association or its agent is not required to
provide a prospective purchaser or lienholder with information about the residential subdivision or the
association unless required by this chapter to be made available or disclosed. This bill also provides
that an association or agent may charge a reasonable fee to a prospective purchaser or lienholder or
the current parcel owner or member for providing good faith responses to requests for information,
except for information required by law. The fee cannot exceed $150 plus the reasonable cost of
photocopying and any attorney's fees incurred by the association in connection with the response.

This bill provides that an association and its agent are not liable for providing information in good faith if
the person providing the information includes a written statement in the following form: "The responses
herein are made in good faith and to the best of my ability as to their accuracy.”

Homeowners' Association Budgets

Current Law
Section 720.303(6), F.S., provides that an association must prepare an annual budget.
Proposed Changes

This bill amends s. 720.303(6), F.S., to require that the annual budget set out the annual operating
expenses.

This bill also amends s. 720.303(6), F.S., to provide that the annual budget must include reserve
accounts for capital expenditures and deferred maintenance, in addition to annual operating expenses.
This bill provides that these accounts must provide for items such as roof replacement, building
painting, and pavement resurfacing, and for any other item for which the expense or cost is more than
$10,000. This subsection does not apply to a budget where a majority of the members of an
association have voted to provide no reserves or fewer reserves required by this subsection. This bill
also provides that prior to turning over control of an association to the unit owners, the developer may
vote to waive or reduce the reserves for the first 2 fiscal years of the association's operation. After this
time, reserves can be waived or reduced by a majority vote of all nondeveloper voting interests at an
association meeting.

This bill amends s. 720.303(6), F.S., to provide for how the reserve accounts will be funded. This bill
provides for funding formulas for reserves and requires that the funding formulas be based on e|ther a
separate analysis of each required asset or a pooled analysis of two or more required assets.” This
bill also provides that reserve funds and any interest accruing must stay in the reserve account, and
can only be used for reserve expenditures unless another use is approved by a majority vote of the
association members.

The language used in this section of the bill to amend s. 720.303(6), F.S. is identical in form to the
language used in s. 718.112(2)(f), F.S., regarding the annual budgets of condominium associations.

12 Section 720.303(1), (2), (3), (4), F.S.
'3 Required assets are the assets that this bill requires to be included in the reserve accounts including, but not limited to,
roof replacement, building painting, pavement resurfacing, and any item for which maintenance expense or replacement

cost exceeds $10,000.
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Homeowners' Association Financial Reporting

Current Law

Section 720.303(7), F.S., requires homeowners' associations to prepare an annual financial report
within 60 days after the close of the fiscal year. The association must provide each member with a copy
of the annual financial report or a written notice that a copy of the financial report is available upon
request at no charge to the member.

Proposed Changes

This bill amends s. 720.303(7), F.S., to increase from 60 to 90 days the time that an association has to
prepare and complete an annual financial report after the close of the fiscal year. Within 21 days after
the final financial report is completed by the association, but no later than 120 days after the end of the
fiscal year, the association must provide each member with a copy of the annual financial report.
Homeowners' associations and condominium associations are generally operated and managed the
same way, and the language used in this bill is identical in form to language contained in s.
718.111(13), F.S., regarding financial reporting for condominium associations.

This bill amends s. 720.303(7)(a), F.S., to provide that financial statements are to be completed in
accordance with the accounting principles adopted by the Florida Board of Accountancy.

Attorney's Fees for Actions between an Association and a Member

Current Law

Section 720.305, F.S., provides that an action to enforce the rules and provisions established by the
homeowners' association can be brought by the association or by any member against the association,
a member, any director of the association, and any tenants, guests, or invitees occupying a parcel or
common area. This section also provides that the prevailing party in any litigation is entitled to recover
reasonable attorney's fees and costs. A member that has successfully sued his or her association
must, under current law, return a portion of those fees back to the association. Thus, under current law
a member cannot be fully compensated for his or her attorney's fees.

Proposed Changes

This bill amends s. 720.305, F.S., to provide that any member who prevails against an association and
is awarded attorney's fees may also be awarded an amount sufficient to cover the member's pro-rata
portion of those fees.

Meetings of Association Members; Amendments

Current Law

Section 720.306(1)(c), F.S., provides that an amendment may not materially and adversely alter the
proportionate voting interest attached to a parcel or increase the proportion or percentage by which a
parcel shares in the common expenses of the association, unless all owners and lienholders join in the
execution of the amendment. A change in quorum requirements is not an alteration of voting interests.

Section 720.306(6), F.S., provides that members and parcel owners have the right to attend all
membership meetings and to speak at any meeting. A member and a parcel owner have the right to
speak for at least 3 minutes on any agenda item if the member or parcel owner submits a written
request to speak prior to the meeting.

Proposed Changes
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This bill amends s. 720.306(1)(c), F.S., adding the provision that the merger or consolidation of
associations under ch. 607, F.S. (regulating corporations) or ch. 617, F.S. (regulating non-profit
corporations), is not considered a material or adverse alteration of the proportionate voting interest
appurtenant to a parcel.

This bill also amends s. 720.306(6), F.S., removing the phrase "opened for discussion”. This change
provides that members and parcel owners have the right to speak at any meeting with reference to all
items on the agenda and not to all items opened for discussion or on the agenda.

Transition of Homeowners' Association Control

Current Law

Section 720.307, F.S., provides procedures for turning over control of an association from the
developer to parcel owners. The transition of association control begins with the election of the board
of directors of the homeowners' association by the members. At the time the members elect the board
of directors, the developer must deliver various documents to the board.

Proposed Changes

This bill amends s. 720.307, F.S., to provide an additional document that the developer must provide to
the board of directors. Along with the documents that must be provided by the developer under current
law, this bill requires that the developer to also provide the board of directors the financial records,
including the statements of the association, and source documents from the incorporation of the
association through the date of turnover. This bill also provides that an independent certified public
accountant must audit the records and determine that the developer was charged with, and paid, the
proper amounts of assessments.

The language in this section of the bill is taken from language found in s. 718.301(4)(c), F.S., of the
Condominium Act. The current law for homeowners' associations pertaining to transition of association
control is very similar to the current Condominium Act and this bill provides conformity between
homeowners' associations and the condominium associations.

Guarantees of Common Expenses

Current Law

The developer of a community is responsible for paying the costs of the common expenses of the
community until the sale of the parcels to a purchaser in which time the developer pays a proportionate
share of the common expenses with the parcel owners. Condominium law allows a developer to be
excused from payment of common expenses if the common expenses of all unit owners are
guaranteed not to increase and the developer agrees to pay all common expenses incurred but not
covered by unit owner payments during the period of the guarantee

Proposed Changes

This bill amends s. 720.308, F.S., to incorporate the guarantees of common expenses provision found
in condominium law into homeowners' association law. Currently, s. 720.308, F.S., provides for
guarantees of common expenses if it is provided for in the declaration. This bill amends s. 720.308,
F.S., to provide for guarantees of common expenses if a guarantee is not included in the purchase
contract or declaration. This bill provides that a guarantee is effective only upon approval of a majority
of the voting interests of the members other than the developer. This bill also provides that:

4 Section 718.116, F.S.
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e The time period of a guarantee must have a specific beginning and ending date or event;
The dollar amount of the guarantee must be an exact dollar amount for each parcel identified in
the declaration;

e The cash payments required from the developer must be when the revenue collected by the
association are not sufficient to provide payment for all common expenses; and

e The expenses incurred in the production of non-assessment revenues, not in excess of the non-
assessment revenues, must not be included in the common expenses. If expenses attributable
to non-assessment revenues exceed non-assessment revenues, then the developer must only
fund the excess expenses.

This section of the bill mirrors what is currently contained in s. 718.116(9)(a)2, F.S., of the
Condominium Act and provides conformity between condominium associations and homeowners'
associations.

Dispute Resolution

Current Law

Section 720.311, F.S., established dispute resolution procedures for homeowners’ associations and
their members. Current law requires that recall disputes must be resolved by binding arbitration
conducted by the Department of Business and Professional Regulation (DBPR). Any recall dispute
filed with the DBPR must be conducted in accordance with the provisions of ss. 718.1255 and
718.112(2)(j), F.S., which establish requirements and procedures for the removal of condominium
directors, and dispute resolution procedures for condominiums. Section 718.1255, F.S., requires that
arbitration proceedings relating to the recall of a condominium director must be conducted pursuant to
the arbitration procedures in s. 718.1255, F.S., and provides that, if the condominium association fails
to comply with the final order of arbitration, the DBPR may take action pursuant to s. 718.501, F.S.
Section 718.501, F.S., establishes the powers and duties of the DBPR, which include the power to
conduct investigations, issue orders, conduct consent proceedings, bring actions in civil court on behalf
of unit owners, lessees, or purchasers for declaratory relief, injunctive relief, or restitution, and to
assess civil penalties.

Section 720.311(1), F.S., provides that the DBPR must conduct mandatory binding arbitration of
election disputes in accordance with s. 718.1255, F.S. Election and recall disputes are not eligible for
mediation. Current law requires a $200 filing fee and authorizes the DBPR to assess the parties an
additional fee in an amount adequate to cover the DBPR's costs and expenses. The fee paid to the
DBPR must be a recoverable cost in the arbitration proceeding and the prevailing party must be paid its
reasonable costs and attorney's fees in an amount found reasonable by the arbitrator. Section
720.311(1), F.S., provides that any petition for mediation or arbitration shall toll the applicable statute of
limitations. The statute authorizes the DBPR to adopt rules to implement this section.

Section 720.311(2)(a), F.S., provides that the following disputes must be filed with the DBPR for
mandatory mediation by the division before the dispute is filed in court:

¢ Disputes between an association and a parcel owner regarding use of, or changes to, the parcel
or the common areas and other covenant enforcement disputes;

Disputes regarding amendments to the association documents;

Disputes regarding meetings of the board and committees appointed by the board,;

Disputes regarding membership meetings not including election meetings; and

Disputes regarding access to the official records of the association.

The mediation is conducted under the applicable Florida Rules of Civil Procedure, and the proceeding
is privileged and confidential to the same extent as court-ordered mediation. Current law provides that
persons not a party to the suit may not attend the mediation conference without the consent of all the
parties. Current law also requires a $200 fee to defray the costs of the mandatory mediation,

authorizes the DBPR to charge additional fees to cover the costs of the mandatory mediation, and
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requires that the parties share the costs of mediation equally, unless the parties agree otherwise. If the
mandatory mediation is not successful, the parties may file the dispute in a court or enter the dispute
into binding or non-binding arbitration to be conducted by the DBPR or private arbitrator. Section
720.311(2)(d), F.S, provides that the mediation procedure may be used by non-mandatory
homeowners’ associations.

Section 720.311(2)(c), F.S., provides standards to DBPR certification and training of mediators and
arbitrators, and DBPR-certified mediators must also be certified by the Florida Supreme Court.

Section 720.311(3), F.S., currently provides that the DBPR must develop an education program to
assist homeowners, associations, board members, and managers in understanding the use of
alternative dispute resolution techniques in resolving disputes between parcel owners and associations
or between owners. Current law also provides that the certification program for arbitrators and
mediators and the education program for homeowners’ associations and their members would be
funded by moneys and filing fees generated by the arbitration and mediation proceedings.

Proposed Changes

This bill amends s. 720.311, F.S., to provide:

e That all references to mediation be changed to "presuit” mediation;

That disputes subject to presuit mediation do not include the collection of any assessments,
fine, or other financial obligation, including attorney's fees and costs, or any action to enforce a
prior mediation settlement;

¢ That the presuit mediation requirements of s. 720.311, F.S., do not apply to any dispute where
emergency relief is required;

¢ A form for the written offer to participate in presuit mediation that must be substantially followed
by the aggrieved party and which is served on the responding party. The form is titled
"Statutory Offer To Participate In Presuit Mediation" and is a boilerplate form that a party must
use or substantially follow when making an offer to participate in presuit mediation. The form
provides that the party may waive presuit mediation so that this matter may proceed directly to
court;

e That service of the statutory offer is effected by sending the statutory form, or a letter that
conforms substantially to the statutory form, by certified mail, with an additional copy being sent
regular first-class mail, to the address of the responding party as it appears on the books and
records of the association;

e That dispute resolution to resolve disputes between associations and a parcel owner is no
longer within the jurisdiction of the Department of Business and Professional Regulation;

¢ That the responding party will have 20 days from the date the offer is mailed to serve a
response in writing. The response is to be served by certified mail, with an additional copy
being sent by regular first-class mail to the address shown on the offer;

e That the mediator may require advance payment of fees and costs. This bill removes the $200
filing fee requirement, and other language providing for the fees for a DBPR mediator.

¢ That failure of either party to appear for mediation, respond to the offer, agree on a mediator, or
pay the fees and costs will entitle the other party to seek an award of the costs and fees
associated with mediation;

¢ That if presuit mediation cannot be conducted within 90 days after the offer to participate then
an impasse will be deemed unless both parties agree to extend the deadline;

¢ That any issue or dispute that is not resolved at presuit mediation, the prevailing party in any
subsequent arbitration or litigation proceeding shall be entitled to seek recovery of all costs and
attorney's fees incurred in the presuit mediation process;

¢ That DBPR is no longer responsible for certification programs for mediators or education
programs for homeowners’ associations.

C. SECTION DIRECTORY:
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Section 1 creates s. 712.11, F.S., to provide that homeowners' associations may use procedures
established in ss. 720.403, F.S. - 720.407, F.S., to revive covenants that have lapsed under the terms
of Chapter 712, F.S.

Section 2 amends s. 718.110, F.S., providing for certain procedures for amending declarations of
condominium, articles of incorporation, or bylaws, where the declarations of condominium, articles of
incorporation, or bylaws requires the association to obtain consent and joinder of mortgagees.

Section 3 amends s. 718.404, F.S., to provide that subsections (1) and (2) are intended to be applied
retroactively as a remedial measure.

Section 4 amends s. 720.302, F.S., to provide an exception to the current law that ch. 720, F.S., does
not apply to any association under ch. 718, F.S., ch. 719, F.S., or ch. 721, F.S.

Section 5 amends s. 720.303, F.S., to provide that provisions under s. 720.303(2), F.S. also apply to
committee meetings when a decision will be made on spending association funds, and to meetings of
any body that has the power to make architectural decisions. This section also amends s. 720.303(5),
F.S., to provide for when an association is not required to provide information about the residential
subdivision or the association, that the association may charge a fee up to $500 for providing this
information, and for when an association is not liable for providing such information. This section
amends 720.303(7), F.S., revising the time period for when an association must prepare and complete
a financial report for the preceding fiscal year. This section amends s. 720.303(6), F.S., requiring the
annual budget of an association to set out the annual operating expenses and include reserve accounts
for capital expenditures and deferred maintenance.

Section 6 repeals s. 720.303(2), F.S.

Section 7 amends s. 720.305, F.S., to provide that a member who prevails in an action against an
association may recover additional amounts for his or her member share of the assessment that she
will have to pay for the associations legal fees and costs.

Section 8 amends s. 720.306, F.S., revising provisions pertaining to meetings of members and
amendments providing that merger or consolidation of associations is not considered a material or
adverse alteration of the proportionate voting interest appurtenant to a parcel and providing that
members and parcel owners have the right to speak at any meeting in reference to all agenda items.

Section 9 amends s. 720.307, F.S., to require that at the time the members are entitled to elect at least
a majority of the board of directors, the developer must deliver the financial records of the association.

Section 10 amends s. 720.308, F.S., to establish guarantees of common expenses if a guarantee is not
included in the purchase contract or declaration.

Section 11 amends s. 720.311, F.S,, revising the dispute resolution provisions for disputes between an
association and a parcel owner. This section also provides a statutory form to be used as the written
offer to participate in presuit mediation and provides that service of the offer be accomplished by
sending the offer in a certain manner.

Section 12 provides an effective date of July 1, 2006, except as otherwise expressly provided in this
bill.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
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The Department of Business and Professional Regulation (DBPR) estimates that this bill will result
in a reduction of $126,018 in mediation filing fees and expenses received by the DBPR. It will also
result in a reduction of $9,199 in service charges provided to General Revenue."®

The DBPR’s reassignment of the staff who have been conducting both homeowner’s association
and condominium mediations to condominium mediations full-time as described in “Expenditures”,
below, will not result in additional revenues because unlike in the homeowner’s association
mediation program, the condominium mediation program does not charge for the cost of the
mediation.

2. Expenditures:

The Department of Business and Professional Regulation will experience decreased workload as a
result of no longer being required to perform homeowner association mediations. The department
states, however, that it did not receive additional FTE’s to perform homeowner’s association
mediations when the DBPR was originally assigned those responsibilities in FY 2004-05. The staff
who have been conducting homeowner’s association mediations also perform condominium
mediations and the DBPR states they would return to those responsibilities full-time.

According to the Legislative Analysis Form provided by DBPR, “The change from mandatory
mediation of homeowner’s association disputes to voluntary mediation and the stated ability of an
association to file the dispute in the court for injunctive relief instead of using the alternate pre-suit
offer to participate in mediation may make it less likely that disputes will be mediated before filing in
court.” This may result in increased court filings. Currently, the department allows request for
emergency injunctive relief to be filed in the courts prior to exhausting the mediation process on a
case-by-case basis.” During the roughly 12-month period from October 1, 2004 through November
22, 2005, the DBPR states that it received 1,007 petitions for mediation. Approximately 560 or 56%
of these were settled and did not result in court filings.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill may allow increased costs to purchasers or sellers of homes that are in a homeowner’s
association since the association may charge a fee for providing information requested by prospective
purchasers. The fee cannot exceed $150 plus the reasonable cost of photocopying and any attorney's
fees incurred by the association in connection with the response.

The bill provides for the recovery of costs and reasonable attorney’s fees in regard to litigation between
a condominium association and a lender with regard to whether consent has been improperly or
unreasonably withheld for proposed amendments to declaration of condominium, articles of
incorporation, or bylaws.

This bill amends s. 720.305, F.S., to provide that any member who prevails against an association and
is awarded attorney's fees may also be awarded an amount sufficient to cover the member’s pro-rata
portion of those fees.

'® The fiscal impact on state government was provided by Matilde Phillips of the Department of Business and Professional

Regulation on April 3, 2006.
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It is unclear whether this bill will increase or decrease the cost to homeowners and homeowner’s
associations relating to mediation of disputes. Under current law, a fee of $200 is charged for filing to
hear a dispute. Some such disputes are mediated by the Department of Business and Professional
Regulation at a cost as is necessary to cover all DBPR expenses incurred in the mediation. From
October 1, 2004, through November 22, 2005, for the 63 cases mediated by the DBPR, the average
cost was $783 per case. However, during this period of time, the DBPR referred the vast majority of
cases (93%) to private mediators whose fees were paid by the parties. This bill eliminates the $200 fee
and the DBPR’s provision of this service but provides for private mediation, if pursued, at a cost to be
negotiated between the parties.

Additionally, according to the DBPR, the bill's requirement that private mediators for homeowner’s
association disputes be certified in circuit court mediation would mean that those mediators certified to
mediate county court disputes would no longer be eligible to conduct homeowner’s association
disputes.

D. FISCAL COMMENTS:

None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

Article I, Section 10 of the Florida Constitution provides: "[n]o bill of attainder, ex post facto law or
law impairing the obligation of contracts shall be passed."® "A statute contravenes the constitutional
prohibition against impairment of contracts when it has the effect of rewriting antecedent contracts,
that is, of changing the substantive rights of the parties to existing contracts.""’ '@

The Supreme Court of Florida in Pomponio v. Claridge of Pompano Condominium, Inc., 378 So. 2d
774 (Fla. 1979) held that laws impairing contracts can be unconstitutional if they unreasonably and
unnecessarily impair the contractual rights of citizens."® The Pomponio Court indicated that the
"well-accepted principle in this state is that virtually no degree of contract impairment is tolerable in
this state." Pomponio, 378 So. 2d at 780. When seeking to determine what level of impairment is
constitutionally permissible, a court "must weigh the degree to which a party’s contract rights are
statutorily impaired against both the source of authority under which the state purports to alter the
contractual relationship and the evil which it seeks to remedy." /d.

In other words, "[t]his method requires a balancing of a person's interest not to have his contracts
impaired with the state's interest in exercising its legitimate police power." U.S. Fidelity and Guar.
Co. v. Department of Ins., 453 So. 2d 1355, 1360-61 (1984). What should be reviewed when
considering this balancing test?

'® Article 1, Section 10(1) of the U.S. Constitution provides: "No State shall . . . pass any Bill of Attainder, ex post facto
Law, or Law impairing the Obligation of Contracts . .. . "

'7 10a Fla. Jur. s. 414, Constitutional Law.

'® The term impair is defined as "to make worse; to diminish in quantity, value, excellence, or strength; or to lessen in
power or weaken." 10a Fla. Jur. s. 414, Constitutional Law.

' The Florida Supreme Court has adopted the method of analysis from the United States Supreme Court in cases

involving the contract clause. Pomponio, 378 So. 2d at 780.
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[T]he United States Supreme Court recently outlined the main factors to be
considered in applying this balancing test. The threshold inquiry is whether the
state law has, in fact, operated as a substantial impairment of a contractual
relationship. The severity of the impairment is said to increase the level of
scrutiny to which the legislation will be subjected. Total destruction of contractual
expectations is not necessary for a finding of substantial impairment. On the
other hand, state regulation that restricts a party to gains it reasonably expected
from the contract does not necessarily constitute a substantial impairment. In
determining the extent of the impairment, we are to consider whether the industry
the complaining party has entered has been regulated in the past. The Court long
ago observed: One whose rights, such as they are, are subject to state
restriction, cannot remove them from the power of the State by making a contract
about them. [f the state regulation constitutes a substantial impairment, the
State, in justification, must have a significant and legitimate public purpose
behind the regulation such as the remedying of a broad and general social or
economic problem. Furthermore, since Blaisdell, the Court has indicated that the
public purpose need not be addressed to an emergency or temporary situation.
One legitimate state interest is the elimination of unforeseen windfall profits. The
requirement of a legitimate public purpose guarantees that the State is exercising
its police power, rather than providing a benefit to special interests.

Once a legitimate public purpose has been identified, the next inquiry is whether
the adjustment of the rights and responsibilities of contracting parties [is based]
upon reasonable conditions and [is] of a character appropriate to the public
purpose justifying [the legislation's] adoption. Unless the State itself is a
contracting party, as is customary in reviewing economic and social regulation,
courts properly defer to legislative judgment as to the necessity and
reasonableness of a particular measure.

U.S. Fidelity and Guar. Co., 453 So.2d at 1360-61 (Fla. 1984) (internal citations and quotations
omitted).

This bill amends s. 718.110, F.S., to provide that any provision in the declaration of condominium,
articles of incorporation, or bylaws that requires consent or joinder of mortgagees to be obtained to
pass an amendment to either of these documents "shall be void to the extent not limited to
amendments materially affecting the rights or interests of the mortgagees”. This bill could be
interpreted as pertaining to all declarations, articles of incorporation, or bylaws that have consent or
joinder requirements, existing before the effective date of the bill and after. This bill also provides
that, for mortgages in existence prior to the effective date of this bill, associations can modify their
declarations, articles of incorporation, or bylaws to require mortgagees to provide notice to the
association of their contact information in order to be eligible to receive notices regarding proposed
amendments.

A mortgage is a contract between a lender and a property owner. It is possible that a lender may
have agreed to lend money to a condominium or community owner only if the lender would receive
certain notifications and have the opportunity to object to amendments that could adversely affect the
lender. To the extent that a lender relied on such provisions, this bill may affect the lender's ability to
enforce such contract terms. If so, this bill may perhaps impair the obligation of a contract and this
portion of the bill may not be enforced by a court.

There could also be some possible constitutional problems with the changes made in this bill to
subsections (1) and (2) of s. 718.404, F.S. This bill amends this section to make these subsections
apply retroactively. This could lead to contract clause violations if it were found to impair existing
contracts.

B. RULE-MAKING AUTHORITY:
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None. However, the bill may require the repeal of Ch. 61B-82, F.A.C., containing the mediation rules of
procedure.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On January 25, 2006, the Civil Justice Committee adopted 9 amendments to this bill. The amendments made
the following revisions to the bill:

e Provides for the use of accounting principles as adopted by the Florida Board of Accountancy.

e Provides that the annual budget of homeowners' associations include the annual operating expenses
and reserve accounts for capital expenditures and deferred maintenance.

e Provides that complete financial records of homeowners' associations be included with the documents
that the developer must deliver at the time the members of the association are entitled to elect at least
a majority of the board of directors.

e Provides for guarantees of common expenses when a guarantee is not included in the purchase
contract or declaration. The amendment provides for the guarantee time period, maximum level of
assessments, cash funding requirements during the guarantee, calculations of guarantor's final
obligation, and for funding of expenses incurred in the production of non-assessment revenues.

e Provides that any member who prevails against an association and is awarded attorney's fees may
also be awarded an amount sufficient to cover the member's pro-rata portion of those fees.

e Provides thatin s. 718.404, F.S., regarding mixed-use condominiums, the following provisions are
intended to apply retroactively as a remedial measure: (1) In mixed-use condominiums, the
commercial unit owner cannot veto condominium documents; and (2) Where there are 50% residential
units, the residential owners are entitled to vote for a majority of the seats on the board of
administration.

e Removes section 8 of the bill regarding requirements for proposed revived declarations and other
governing documents.

e Removes the phrase "not for profit” from s. 720.302(5), F.S., regarding the purpose and scope of ch.
720, F.S., so that it is in conformity with other revisions in the bill.

e Changes the phrase "100 members" to the more correct "100 parcels" in s. 720.303(2)(c)1., F.S.

The bill was then reported favorably with a committee substitute.

2 This change was necessary because the use of members could vary if you had several members per parcel or if every

parcel only had one member. By using 100 parcels, there is a determined set number that will not vary.
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CHAMBER ACTION
1| The Civil Justice Committee recommends the following:
2
3 Council/Committee Substitute
4 Remove the entire bill and insert:
5 A bill to be entitled
6 An act relating to community associations; creating s.
7 712.11, F.S.; providing for the revival of certain
8 declarations that have been extinguished; amending s.
9 718.110, F.S.; revising provisions relating to the
10 amendment of declarations; providing legislative findings
11 and a finding of compelling state interest; requiring a
12 holder of a recorded mortgage on a condominium unit that
13 requires the consent or joinder of a mortgagee to an
14 amendment to provide certain information to a condominium
i5 association; providing definitions; providing criteria for
16 consent to an amendment; requiring notice regarding
17 proposed amendments to mortgagees; providing criteria for
18 notification; requiring the association to conduct a
19 diligent search to identify mortgagees; requiring the
20 association's representative to execute an affidavit
21 confirming that a diligent search was conducted;
22 prohibiting the declaration of condominium, articles of
23 incorporation, or bylaws from requiring the consent or
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24 joinder of more than a specified percent of the eligible
25 mortgagees in connection with proposed amendments under
26 certain conditions; providing criteria for enforcement;
27 requiring mortgagees seeking to disapprove a proposed
28 amendment to provide certain information to the
29 association; providing for the recovery of certain costs
30 and attorney's fees; amending s. 718.404, F.S.; providing
31 retroactive application of provisions relating to mixed-
32 use condominiums; amending s. 720.302, F.S.; revising
33 governing provisions relating to corporations that operate
34 residential homeowners' associations; amending s. 720.303,
35 F.S.; providing that special assessments may not be levied
36 at a board meeting except under certain circumstances;
37 revising provisions relating to the closed-circuit cable
38 broadcast notice requirement; authorizing the association
39 to charge a reasonable fee for providing good faith
40 responses to certain requests for information by or on
41 behalf of a prospective purchaser or lienholder; providing
42 conditions for exemption from liability for providing such
43 information; revising what must be included in an
44 association's annual budget; providing for reserve
45 accounts for capital expenditures and deferred
46 maintenance; revising when the association must have its
47 financial report completed and provided to members;
48 repealing s. 720.303(2), F.S., as amended, relating to
49 board meetings, to remove conflicting versions of that
50 subsection; amending s. 720.305, F.S.; providing that,
51 where a member is entitled to collect attorney's fees
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52 against the association, the member may also recover
53 additional amounts as determined by the court; amending s.
54 720.306, F.S.; providing that certain mergers or
55 consolidations of an association shall not be considered a
56 material or adverse alteration of the proportionate voting
57 interest appurtenant to a parcel; revising provisions
58 relating to items that members and parcel owners may
59 address at membership meetings; amending s. 720.307, F.S.;
60 providing additional documents that the developer must
61 deliver at the time the association members elect the
62 board of directors; amending s. 720.308, F.S.; providing
63 for the establishment of guarantees of common expenses
64 shared by association members; amending s. 720.311, F.S.;
65 revising provisions relating to dispute resolution;
66 providing that the filing of any petition for arbitration
67 or the serving of an offer for presuit mediation shall
68 toll the applicable statute of limitations; providing that
69 certain disputes between an association and a parcel owner
70 shall be subject to presuit mediation; revising provisions
71 to conform; providing that temporary injunctive relief may
72 be sought in certain disputes subject to presuit
73 mediation; authorizing the court to refer the parties to
74 mediation under certain circumstances; requiring the
75 aggrieved party to serve on the responding party a written
76 offer to participate in presuit mediation; providing a
77 form for such offer; providing that service of the offer
78 is effected by the sending of such an offer in a certain
79 manner; providing that the prevailing party in any
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80 subsequent arbitration or litigation proceedings is
81 entitled to seek recovery of all costs and attorney's fees
82 incurred in the presuit mediation process; requiring the
83 mediator or arbitrator to meet certain certification
84 requirements; removing a requirement relating to
85 development of an education program to increase awareness
86 of the operation of homeowners' associations and the use
87 of alternative dispute resolution techniques; providing
88 effective dates.

89
90| Be It Enacted by the Legislature of the State of Florida:

91

92 Section 1. Section 712.11, Florida Statutes, is created to
93| read:

94 712.11 Covenant revitalization.--A homeowners' association

95| not otherwise subject to chapter 720 may use the procedures set

96 forth in ss. 720.403-720.407 to revive covenants that have

97| lapsed under the terms of this chapter.

98 Section 2. Effective October 1, 2006, subsection (11) of
99| section 718.110, Florida Statutes, is amended to read:

100 718.110 Amendment of declaration; correction of error or
101} omission in declaration by circuit court.--

102 (11) (a) Notwithstanding any provision to the contrary

103| contained in this section, any provision in the declaration of

104| condominium, articles of incorporation, or bylaws that requires

105| deelaration—reecorded—afterApril 11992 —may—not—reguire the

106| consent or joinder of some or all mortgagees of units or any

107| other portion of the condominium property to or in amendments to
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108 the declaration of condominium, articles of incorporation, or

109| bylaws shall be void to the extent not—unless-the reguirement

110| 4s limited to amendments materially affecting the rights or

111| interests of the mortgagees, or as otherwise required by the
112{ Federal National Mortgage Association or the Federal Home Loan
113| Mortgage Corporation, and any consent or joinder shall unless

114| the—regquirement—provides—that—-such-econsent—may not be
115| unreasonably withheld. It shall be presumed that, except as to

116 those matters described in subsections (4) and (8) or other

117| issues materially affecting the mortgagee's security interest in

118| the property, amendments to the declaration of condominium,

119| articles of incorporation, or bylaws do not materially affect
120| the rights or interests of mortgagees. In the event mortgagee
121| consent is provided other than by properly recorded joinder,
122| such consent shall be evidenced by affidavit of the association
123| recorded in the public records of the county where the

124| declaration of condominium, articles of incorporation, or bylaws

125 are is recorded.

126 (b) The Legislature finds that the procurement of

127| mortgagee consent or joinder to amendments that do not

128| materially affect the rights or interests of mortgagees is an

129! unreasonable and substantial logistical and financial burden on

130 the unit owners and condominium associations and that there is a

131| compelling state interest in enabling the members of a

132| condominium association to approve amendments. Accordingly, any

133| holder of a recorded mortgage on a condominium unit or any other

134| portion of a condominium, which mortgage is first recorded after

135| October 1, 2006, and for which the declaration of condominium,
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136| articles of incorporation, or bylaws require the consent or

137| joinder of a mortgagee to an amendment, must provide written

138| notice by certified mail to the association of the address at

139| which the mortgagee may be contacted in regard to any proposed

140 amendments. The association shall maintain the names and

141| addresses of such mortgagees in a registry of mortgagees, which

142| the association shall utilize when sending a request for such

143 consent or joinder. A request for consent or joinder must be

144| mailed to a mortgagee by certified mail, return receipt

145| requested, to the address provided by the mortgagee and retained

146| in the registry of mortgagees. As used in this subsection,

147 tcertified mail" means either certified or registered mail,

148| return receipt regquested. Consent to an amendment shall be

149| deemed to have been given by any holder of a mortgage that is

150| first recorded after October 1, 2006, and who fails to provide

151| the required written notice and contact information. Also, any

152| mortgagee who fails to respond by certified mail within 30 days

153| after the date the association mails a request for consent or

154| joinder shall be deemed to have consented to the proposed

155 amendment .

156 (c) As to mortgages in existence as of October 1, 2006, in

157| those condominiums where the consent or joinder of such

158| mortgagees is required in connection with amendments to the

159| governing documents, and where such mortgagees are not otherwise

160| required by the existing declaration of condominium, articles of

161| incorporation, or bylaws to provide notice to the association of

162| their contact information in order to be eligible to receive

163| notices regarding proposed amendments, those condominium
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164| associations that wish to modify provisions in the declaration

165| of condominium, articles of incorporation, or bylaws that

166| require the consent or joinder of mortgagees must notify all

167| mortgagees who hold mortgages on units within the condominium or

168| other portions of the condominium property of the need to

169| provide the same contact information as required in paragraph

170 (b) . Any mortgagee who does not provide contact information as

171| required will be deemed to have consented to all future proposed

172! amendments. Further, once the proper address for notifying

173| existing mortgagees has been obtained in the manner provided for

174| in this subsection, failure of any mortgagee to respond to a

175| request for the consent or joinder to a proposed amendment

176| within 30 days after the date that such request is sent to the

177| mortgagee by certified mail shall be deemed to have consented to

178| such amendment. In order to properly notify holders of existing

179 mortgages:

180 1. The condominium association must first conduct a

181| diligent search to identify all existing mortgagees and an

182| address for the required notice to be sent to each mortgagee.

183| Service of the notice shall be on the mortgagee's registered

184| agent based upon the information available from the Secretary of

185| State. Where there is no registered agent, the notice shall be

186| sent to the address in the original recorded mortgage unless

187| there is a different address in a more recently recorded

188| assignment or modification instrument or in the records

189| maintained by the condominium association. All notices must be

190| sent by certified mail and must advise the mortgagee that if he

191| or she fails to provide the contact information requested within
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192| 30 days after the date of mailing of the certified letter from

193| the association, such mortgagee shall be deemed to have

194| consented to the proposed amendment.

195 2. An affidavit must be executed by a representative of

196| the condominium association confirming that a diligent search

197| has been conducted to identify all outstanding mortgages on the

198| condominium in the manner provided for in subparagraph 1. and

199| summarizing the steps that were taken in connection with such

200| diligent search and the notification of all mortgagees, and such

201| affidavit shall be placed in the association's minute book as an

202| attachment to the minutes of the meeting in which the board of

203 directors considers such affidavit.

204 (d) After October 1, 2006, no new declaration of

205| condominium, articles of incorporation, or bylaws may require

206| the consent or joinder of more than 51 percent of the eligible

207| mortgagees in connection with any proposed amendment unless a

208| higher percentage is required in order to comply with the

209| requirements of the Federal National Mortgage Association or

210| Federal Home Loan Mortgage Corporation. Any new declaration of

211| condominium, articles of incorporation, or bylaws must also

212| require mortgagees to provide to the condominium association the

213| address to which notices may be sent, as provided for in

214| paragraph (b), in order for such mortgagees to have the right to

215| be contacted in connection with any proposed amendment .

216 (e) A provision requiring the consent or joinder of some

217| or all holders of mortgages on units or other portions of the

218| condominium property to any proposed amendment shall be

219| enforceable only by mortgagees of record as of the date an
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220! amendment is recorded in the public records and only by those

221| mortgagees who have complied with the requirements of paragraph

222 (b) or paragraph (c). Any amendment adopted without the required

223| consent of a mortgagee shall be deemed voidable by any mortgagee

224| who was entitled to notice and the opportunity to consent, and

225! actions to void such amendments shall be subject to the statute

226| of limitations applicable to actions founded upon written

227 instruments, which statute shall commence to run as of the date

228 such amendment is recorded in the public records and, for

229| amendments recorded prior to October 1, 2006, shall commence on

230 October 1, 2006.

231 (f) In order to establish that he or she is not

232| unreasonably withholding consent, any mortgagee who seeks to

233| disapprove of a proposed amendment by withholding his or her

234| consent or joinder must include in his or her reply to the

235! condominium association's request for consent or joinder a

236| statement of the specific reasons the proposed amendment is

237| claimed to materially and adversely affect the rights and

238| interests of such mortgagee.

239 (g) In connection with any litigation between a

240| condominium association and a lender with regard to whether

241| consent has been improperly or unreasonably withheld, the

242| prevailing party shall be entitled to recover his or her costs

243| and reasonable attorney's fees.

244 Section 3. Subsections (1) and (2) of section 718.404,

245 Florida Statutes, are amended to read:
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246 718.404 Mixed-use condominiums.--When a condominium

247| consists of both residential and commercial units, the following
248| provisions shall apply:

249 (1) The condominium documents shall not provide that the
250| owner of any commercial unit shall have the authority to veto
251| amendments to the declaration, articles of incorporation,

252 bylaws, or rules or regulations of the association. This

253 subsection shall apply retroactively as a remedial measure.

254 (2) Subject to s. 718.301, where the number of residential
255 wunits in the condominium equals or exceeds 50 percent of the

256| total units operated by the association, owners of the

257| residential units shall be entitled to vote for a majority of

258 the seats on the board of administration. This subsection shall

259| apply retroactively as a remedial measure.

260 Section 4. Subsections (4) and (5) of section 720.302,

261| Florida Statutes, are amended to read:

262 720.302 Purposes, scope, and application.--

263 (4) This chapter does not apply to any association that is
264| subject to regulation under chapter 718, chapter 719, or chapter
265 721+ or to any nonmandatory association formed under chapter

266| 1723, except to the extent that a provision of chapter 718,

267| chapter 719, or chapter 721 is expressly incorporated into this

268| chapter for the purpose of regulating homeowners' associations.

269 (5) Unless expressly stated to the contrary, corporations
270| net—foxr—profit that operate residential homeowners' associations
271| in this state shall be governed by and subject to chapter 607,

272 if the association was incorporated thereunder, or to chapter
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273 617, if the association was incorporated thereunder, and this

274| chapter. This subsection is intended to clarify existing law.
275 Section 5. Subsections (2), (6), and (7) of section

276| 720.303, Florida Statutes, as amended by section 18 of chapter
277! 2004-345 and section 135 of chapter 2005-2, Laws of Florida, areA
278| amended, and paragraphs (d) and (e) are added to subsection (5)
2791 of that section, to read:

280 720.303 Association powers and duties; meetings of board;
281| official records; budgets; financial reporting; association

282| funds; recalls.--

283 (2) BOARD MEETINGS. --

284 (a) A meeting of the board of directors of an association
285| occurs whenever a quorum of the board gathers to conduct

286| association business. All meetings of the board must be open to
287! all members except for meetings between the board and its

288| attorney with respect to proposed or pending litigation where
289 the contents of the discussion would otherwise be governed by

290| the attorney-client privilege. The provisions of this subsection

291| shall also apply to the meetings of any committee or other

292| similar body when a final decision will be made regarding the

293| expenditure of association funds and to meetings of any body

294| vested with the power to approve or disapprove architectural

295| decisions with respect to a specific parcel of residential

296| property owned by a member of the community.

297 (b) Members have the right to attend all meetings of the
298| board and to speak on any matter placed on the agenda by

299 petition of the voting interests for at least 3 minutes. The

300 association may adopt written reasonable rules expanding the
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301] right of members to speak and governing the frequency, duration,
302| and other manner of member statements, which rules must be

303| consistent with this paragraph and may include a sign-up sheet
304| for members wishing to speak. Notwithstanding any other law, the
305| requirement that board meetings and committee meetings be open
306/ to the members is inapplicable to meetings between the board or
307| a committee and the association's attorney, with respect to

308 meetings of the board held for the purpose of discussing

309| personnel matters.

310 (c) The bylaws shall provide for giving notice to parcel
311| owners and members of all board meetings and, if they do not do
312y so, shall be deemed to provide the following:

313 1. Notices of all board meetings must be posted in a

314| conspicuous place in the community at least 48 hours in advance
315| of a meeting, except in an emergency. In the alternative, if
316| notice is not posted in a conspicuous place in the community,
317 notice of each board meeting must be mailed or delivered to each
318! member at least 7 days before the meeting, except in an

319| emergency. Notwithstanding this general notice requirement, for
320 communities with more than 100 parcels members, the bylaws may
321| provide for a reasonable alternative to posting or mailing of
322! notice for each board meeting, including publication of notice,
323} provision of a schedule of board meetings, or the conspicuous
324| posting and repeated broadcasting of the notice on a closed-

325 circuit cable television system serving the homeowners'

326| association. However, if broadcast notice is used in lieu of a

327| notice posted physically in the community, the notice must be

328| broadcast at least four times every broadcast hour of each day
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329| that a posted notice is otherwise required. When broadcast

330| notice is provided, the notice and—ageada must be broadcast in a
331| wmanner and for a sufficient continuous length of time so as to
332| allow an average reader to observe the notice and read and

333| comprehend the entire content of the notice and—the—agenda. The
334| bylaws or amended bylaws may provide for giving notice by

335| electronic transmission in a manner authorized by law for

336| meetings of the board of directors, committee meetings requiring
337| notice under this section, and annual and special meetings of
338| the members; however, a member must consent in writing to

339| receiving notice by electronic transmission.

340 2. A special An assessment may not be levied at a board
341| meeting unless the notice of the meeting includes a statement
342| that special assessments will be considered and the nature of
343| the special assessments. Written notice of any meeting at which
344| special assessments will be considered or at which amendments to
345| rules regarding parcel use will be considered must be mailed,
346 delivered, or electronically transmitted to the members and

347| parcel owners and posted conspicuously on the property or

348| Dbroadcast on closed-circuit cable television not less than 14
349} days before fhe meeting.

350 3. Directors may not vote by proxy or by secret ballot at
351| board meetings, except that secret ballots may be used in the
352| election of officers. This—subsection—also—applties—te—the

353
354
355

356
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358
359 (d) If 20 percent of the total voting interests petition

360| the board to address an item of business, the board shall at its
361| next regular board meeting or at a special meeting of the board,
362 but not later than 60 days after the receipt of the petition,
363| take the petitioned item up on an agenda. The board shall give
364| all members notice of the meeting at which the petitioned item
365| shall be addressed in accordance with the 14-day notice |

366| requirement pursuant to subparagraph (c)2. Each member shall

367| have the right to speak for at least 3 minutes on each matter
368| placed on the agenda by petition, provided that the member signs
369| the sign-up sheet, if one is provided, or submits a written

370| request to speak prior to the meeting. Other than addressing the
371| petitioned item at the meeting, the board is not obligated to
372| take any other action requested by the petition.

373 (5) INSPECTION AND COPYING OF RECORDS.--The official

374| records shall be maintained within the state and must be open to
375| inspection and available for photocopying by members or their
376| authorized agents at reasonable times and places within 10

377| business days after receipt of a written request for access.

378! This subsection may be complied with by having a copy of the

379| official records available for inspection or copying in the

380 community. If the association has a photocopy machine available
381| where the records are maintained, it must provide parcel owners
382| with copies on request during the inspection if the entire

383| request is limited to no more than 25 pages.
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384 (d) The association or its authorized agent is not

385| required to provide a prospective purchaser or lienholder with

386 information about the residential subdivision or the association

387| other than information or documents required by this chapter to

388| be made available or disclosed. The association or its

389| authorized agent may charge a reasonable fee to the prospective

390| purchaser or lienholder or the current parcel owner or member

391| for providing good faith responses to requests for information

392| by or on behalf of a prospective purchaser or lienholder, other

393| than that required by law, if the fee does not exceed $150 plus

394| the reasonable cost of photocopying and any attorney's fees

395| incurred by the association in connection with the response.

396 (e) An association and its authorized agent are not liable

397| for providing such information in good faith pursuant to a

398| written request if the person providing the information includes

399| a written statement in substantially the following form: "The

400| responses herein are made in good faith and to the best of my

401y ability as to their accuracy."

402 (6) BUDGETS.--

403 a) The association shall prepare an annual budget that

404| sets out the annual operating expenses. The budget must reflect

405| the estimated revenues and expenses for that year and the

406| estimated surplus or deficit as of the end of the current year.
407| The budget must set out separately all fees or charges for

408| recreational amenities, whether owned by the association, the
409| developer, or another person. The association shall provide each

410| member with a copy of the annual budget or a written notice that

411] a copy of the budget is available upon request at no charge to
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412| the member. The copy must be provided to the member within the
413| time limits set forth in subsection (5).

414 (b) In addition to annual operating expenses, the budget

415| shall include reserve accounts for capital expenditures and

416 deferred maintenance. These accounts shall include, but are not

417| 1limited to, accounts for roof replacement, building painting,

418| and pavement resurfacing, regardless of the amount of deferred

419| maintenance expense or replacement cost, and for any other item

420| for which the deferred maintenance expense or replacement cost

421] exceeds $10,000. The amount to be reserved shall be computed by

422| means of a formula that is based upon the estimated remaining

423| useful life and estimated replacement cost or deferred

424| maintenance expense of each reserve item. The association may

425| adjust replacement reserve assessments annually to take into

426| account any changes in estimates or extension of the useful life

427| of a reserve item caused by deferred maintenance. This

428| subsection does not apply to an adopted budget in which the

429| members of an association have determined, by a majority vote at

430| a duly called meeting of the association, to provide no reserves

431| or fewer reserves than required by this subsection. However,

432| prior to turnover of control of an association by a developer to

433| unit owners, the developer may vote to waive the reserves or

434| reduce the funding of reserves for the first 2 fiscal years of

435| the association's operation, beginning with the fiscal year in

436 which the initial declaration is recorded, after which time

437| reserves may be waived or reduced only upon the vote of a

438| majority of all nondeveloper voting interests voting in person

439| or by limited proxy at a duly called meeting of the association.
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440 If a meeting of the unit owners has been called to determine

441] whether to waive or reduce the funding of reserves and no such

442| result is achieved or a quorum is not attained, the reserves as

443 included in the budget shall go into effect. After the turnover,

444| the developer may vote its voting interest to waive or reduce

445| the funding of reserves.

446 (¢) Funding formulas for reserves required by this

447| subsection shall be based on either a separate analysis of each

448| of the required assets or a pooled analysis of two or more of

449| the required assets.

450 1. If the association maintains separate reserve accounts

451| for each of the required assets, the amount of the contribution

452| to each reserve account shall be the sum of the following two

453 calculations:

454 a. The total amount necessary, if any, to bring a negative

455| component balance to zero.

456 b. The total estimated deferred maintenance expense or

457| estimated replacement cost of the reserve component less the

458| estimated balance of the reserve component as of the beginning

459| of the period for which the budget will be in effect. The

460| remainder, if greater than zero, shall be divided by the

461| estimated remaining useful life of the component.

462

463| The formula may be adjusted each year for changes in estimates

464| and deferred maintenance performed during the year and may

465| consider factors such as inflation and earnings on invested

466 funds.
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467 2. If the association maintains a pooled account of two or

468| more of the required reserve assets, the amount of the

469| contribution to the pooled reserve account as disclosed in the

470{ proposed budget shall be not less than that required to ensure

471| that the balance on hand at the beginning of the period for

472| which the budget will go into effect plus the projected annual

473| cash inflows over the remaining estimated useful lives of all of

474| the assets that make up the reserve pool are equal to or greater

475| than the projected annual cash outflows over the remaining

476| estimated useful lives of all of the assets that make up the

477| reserve pool, based on the current reserve analysis. The

478| projected annual cash inflows may include estimated earnings

479| from investment of principal. The reserve funding formula shall

480| not include any type of balloon payments.

481 (d) Reserve funds and any interest accruing thereon shall

482| remain in the reserve account or accounts and shall be used only

483| for authorized reserve expenditures unless their use for other

484| purposes is approved in advance by a majority vote at a duly

485 called meeting of the association. Prior to turnover of control

486| of an association by a developer to unit owners, the developer-

487 controlled association shall not vote to use reserves for

488| purposes other than that for which they were intended without

489| the approval of a majority of all nondeveloper voting interests

490 voting in person or by limited proxy at a duly called meeting of

491 the association.

492 (7) FINANCIAL REPORTING.--Within 90 days after the end of

493| the fiscal year, or annually on a date provided in the bylaws,

494| the association shall prepare and complete, or contract for the
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495| preparation and completion of, a financial report for the

496| preceding fiscal year. Within 21 days after the final financial

497| report is completed by the association or received from the

498| third party, but not later than 120 days after the end of the

499| fiscal year or other date as provided in the bylaws, the
500| association shall prepare—an—annual—finaneial—report—within 66
501| days—after theelose—of—the fiseal year—TFhe—association—shalt,

502 within the time limits set forth in subsection (5), provide each

503| member with a copy of the annual financial report or a written
504| notice that a copy of the financial report is available upon
505| request at no charge to the member. Financial reports shall be
506 prepared as follows:

507 (a) An association that meets the critéria of this

508| paragraph shall prepare or cause to be prepared a complete set
509| of financial statements in accordance with generally accepted

510| accounting principles as adopted by the Florida Board of

511| Accountancy. The financial statements shall be based upon the

512| association's total annual revenues, as follows:

513 1. An association with total annual revenues of $100,000
514| or more, but less than $200,000, shall prepare compiled

515{ financial statements.

516 2. An association with total annual revenues of at least
517| $200,000, but less than $400,000, shall prepare reviewed

518| financial statements.

519 3. An association with total annual revenues of $400,000

520! or more shall prepare audited financial statements.
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521 (b)1. An association with total annual revenues of less
522| than $100,000 shall prepare a report of cash receipts and

523| expenditures.

524 2. An association in a community of fewer than 50 parcels,
525| regardless of the association's annual revenues, may prepare a
526| report of cash receipts and expenditures in lieu of financial
527| statements required by paragraph (a) unless the governing

528| documents provide otherwise.

529 3. A report of cash receipts and disbursement must

530| disclose the amount of receipts by accounts and receipt

531| classifications and the amount of expenses by accounts and

532| expense classifications, including, but not limited to, the

533| following, as applicable: costs for security, professional, and
534| management fees and expenses; taxes; costs for recreation

535 facilities; expenses for refuse collection and utility services;
536| expenses for lawn care; costs for building maintenance and

537 repair; insurance costs; administration and salary expenses; and
538| reserves if maintained by the association.

539 (c) If 20 percent of the parcel owners petition the board
540| for a level of financial reporting higher than that required by
541| this section, the association shall duly notice and hold a

542| meeting of members within 30 days of receipt of the petition for
543| the purpose of voting on raising the level of reporting for that
544| fiscal year. Upon approval of a majority of the total voting

545| interests of the parcel owners, the association shall prepare or
546| cause to be prepared, shall amend the budget or adopt a special

547| assessment to pay for the financial report regardless of any

548| provision to the contrary in the governing documents, and shall
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549 provide within 90 days of the meeting or the end of the fiscal
550 year, whichever occurs later:

551 1. Compiled, reviewed, or audited financial statements, if
5521 the association is otherwise required to prepare a report of
553 cash receipts and expenditures;

554 2. Reviewed or audited financial statements, if the

555| association is otherwise required to prepare compiled financial
556 statements; or

557 3. Audited financial statements if the association is

558| otherwise required to prepare reviewed financial statements.
559 (d) If approved by a majority of the voting interests

560| present at a properly called meeting of the association, an

561| association may prepare or cause to be prepared:

562 1. A report of cash receipts and expenditures in lieu of a
563 compiled, reviewed, or audited financial statement;

564 2. A report of cash receipts and expenditures or a

565| compiled financial statement in lieu of a reviewed or audited
566| financial statement; or

567 3. A report of cash receipts and expenditures, a compiled
568 financial statement, or a reviewed financial statement in lieu
569| of an audited financial statement.

570 Section 6. Subsection (2) of section 720.303, Florida

571| Statutes, as amended by section 2 of chapter 2004-345 and

572 section 15 of chapter 2004-353, Laws of Florida, is repealed.

573 Section 7. Subsection (1) of section 720.305, Florida
574 Statutes, is amended to read:

575 720.305 Obligations of members; remedies at law or in

576| equity; levy of fines and suspension of use rights; failure to
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577| £ill sufficient number of vacancies on board of directors to

578| constitute a quorum; appointment of receiver upon petition of
579| any member.--

580 (1) Each member and the member's tenants, guests, and

581| invitees, and each association, are governed by, and must comply
582| with, this chapter, the governing documents of the community,
583| and the rules of the association. Actions at law or in equity,
584 or both, to redress alleged failure or refusal to comply with
585| these provisions may be brought by the association or by any

586 member against:

587 {a) The association;
588 (b) A member;
589 (c¢) Any director or officer of an association who

590| willfully and knowingly fails to comply with these provisions;
591| and

592 (d) Any tenants, guests, or invitees occupying a parcel or
593| using the common areas.

594
595| The prevailing party in any such litigation is entitled to
596| recover reasonable attorney's fees and costs. A member

597| prevailing in an action between the association and the member

598{ under this section, in addition to recovering his or her

599| reasonable attorney's fees, may recover additional amounts as

600| determined by the court to be necessary to reimburse the member

601| for his or her share of assessments levied by the association to

602| fund its expenses of the litigation. This relief does not

603| exclude other remedies provided by law. This section does not

604| deprive any person of any other available right or remedy.
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605 Section 8. Paragraph (c) of subsection (1) and subsection
606 (6) of section 720.306, Florida Statutes, are amended to read:
607 720.306 Meetings of members; voting and election

608| procedures; amendments.--

609 (1) QUORUM; AMENDMENTS. --

610 (c) TUnless otherwise provided in the governing documents
611| as originally recorded or permitted by this chapter or chapter
612 617, an amendment may not materially and adversely alter the
613| proportionate voting interest appurtenant to a parcel or

614| increase the proportion or percentage by which a parcel shares
615 in the common expenses of the association unless the record

616| parcel owner and all record owners of liens on the parcels join
617 in the execution of the amendment. For purposes of this section,
618| a change in quorum requirements is not an alteration of voting

619| interests. The merger or consolidation of one or more

620| associations under a plan of merger or consolidation under

621| chapter 607 or chapter 617 shall not be considered a material or

622| adverse alteration of the proportionate voting interest

623| appurtenant to a parcel.

624 (6) RIGHT TO SPEAK.--Members and parcel owners have the
625| right to attend all membership meetings and to speak at any

626| meeting with reference to all items epered—feor—disecussion—or

627| included on the agenda. Notwithstanding any provision to the

628| contrary in the governing documents or any rules adopted by the
629| board or by the membership, a member and a parcel owner have the
630| right to speak for at least 3 minutes on any agenda item,

631| provided that the member or parcel owner submits a written

632| request to speak prior to the meeting. The association may adopt
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633| written reasonable rules governing the frequency, duration, and
634| other manner of member and parcel owner statements, which rules
635| must be consistent with this subsection.

636 Section 9. Paragraph (t) is added to subsection (3) of
637| section 720.307, Florida Statutes, to read:

638 720.307 Transition of association control in a

639| community.--With respect to homeowners' associations:

640 (3) At the time the members are entitled to elect at least
641| a majority of the board of directors of the homeowners'

642| association, the developer shall, at the developer's expense,
643| within no more than 90 days deliver the following documents to
644| the board:

645 (t) The financial records, including financial statements

6461 of the association, and source documents from the incorporation

647| of the association through the date of turnover. The records

648| shall be audited by an independent certified public accountant

649| for the period from the incorporation of the association or from

650 the period covered by the last audit, if an audit has been

651| performed for each fiscal year since incorporation. All

652| financial statements shall be prepared in accordance with

653| generally accepted a